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Definition and Guiding Principles of International 
Law 

1. Introduction: What is International Law?  

Until now we have been discussing the laws of single states, like Switzerland. But all these states are 

also part of a wider community of states, the “international community”. Many of them have also 

joined international organisations like the United Nations, the World Trade Organisation WTO or 

the European Community. Public international law concerns:  

• the structure of states, 

• the conduct of states,  

• international organisations,  

• to a certain degree multinational corporations and individuals in their relationships towards states 

and international organizations 

 

 

Public international law (mostly used as the short “International Law”), is sometimes called the 

“law of nations”. It should not be confused with “private international law”, which consists of 

rules and principles of general application dealing with the conduct of private persons who are 

involved in international transactions or relationships.  

 

Together with almost every other nation throughout the world, Switzerland lives under the rule of 

international law. International laws are those which apply between States - laws which countries 

agree to obey, either by becoming members of international organisations as the United 

Nations or by entering into agreements with one another. Formal agreements between states are 

called treaties. States will usually agree to be bound by these laws for the same reasons as they have 

laws in their own countries, to ensure peaceful and harmonious relations between one another. 

International laws are designed to promote trade between nations, avoid wars, and ensure world-

wide protection for citizens. 

 

2. Scope of International Law 

Public international law establishes the framework and the criteria for identifying states as the 

principal actors in the international legal system. As the existence of a state presupposes control and 
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jurisdiction over territory international law, deals with the acquisition of territory, state immunity 

and the legal responsibility of states in their conduct with each other. Very important also is the 

question of how states can enter into agreements with each other and how they can form 

international organisations. International law is similarly concerned with the treatment of 

individuals within state boundaries (this so-called humanitarian international law is a fairly recent 

development).  

 

 

 

There is thus a comprehensive regime dealing with group rights, the treatment of aliens, the rights 

of refugees, international crimes, nationality problems, and human rights generally. International 

law further includes the important functions of the maintenance of international peace and security, 

arms control, the pacific settlement of disputes and the regulation of the use of force in 

international relations. Even when the law is not able to stop the outbreak of war, it has developed 

principles to govern the conduct of hostilities and the treatment of prisoners.       

For example, the so-called “Geneva Conventions” set minimal rules on the treatment of prisoners 

of war.  

Additionally it governs issues relating to the global environment, the global commons such as 

international waters and outer space, global communications and world trade. 

 

Whilst municipal law is hierarchical or vertical1, with the legislature enacting binding legislation, 

international law is horizontal2

                                                 
1 “hierachical or vertical with the legislation” means that there is a higher authority like a federal government that could enact a        

, with all states being sovereign and theoretically equal. There is 

                                                                       binding law for one or several communes  
2 “International law is horizontal (...)” means that all states have equal standing, no one being superior in hierarchy (if our discussion  
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no ruler who could make binding legislation for all states. Because of this, the value and authority 

of international law is dependent upon the voluntary participation of states in its formulation, 

observance, and enforcement. Although there may be exceptions, most states enter into legal 

commitments to other states out of enlightened self-interest rather than adherence to a body of law 

that is higher than their own. International law therefore is very much dependent on the political 

factors operating in the sphere of international relations. If a state does not voluntarily comply with 

a rule of international law, there must be other states that are willing to pressurize of even force this 

state into compliance. Such pressurizing takes the forms of international finger pointing, 

denigration, political or economic sanctions or the withholding of privileges and trade advantages.  

Where there are breaches of the law, international law has no established compulsory judicial 

system for the settlement of disputes or coercive penal system. That is not to say that there are no 

judicial or quasi-judicial tribunals in international law. The formation of the United Nations, for 

example, created a means for the world community to enforce international law upon members 

that violate its charter. 

Traditionally, states and the Holy See (the Vatican) were the sole subjects of international law. With 

the proliferation of international organizations over the last century, they have in some cases 

been recognized as relevant parties as well. Recent interpretations of international human rights 

law, international humanitarian law, and international trade law have been inclusive of corporations 

(e.g. the International Committee of the Red Cross ICRC), and even individuals. 

 

3. History 

From early times states came to recognize the importance of international rules. Examples of 

essential international customs are maritime rules, which regulated the “traffic” of the seas; and 

rules of international trade. Medieval cities needed to be confident that their trade with one another 

could be conducted honourably and fairly by rules which were agreeable to all. States set up 

embassies in each other’s territories. Their ambassadors would be skilled diplomats, whose job it 

was to represent the interests of their own countries, and to report back on the activities and 

policies of the country to which they were sent.  Sometimes, these embassies were – and still are – 

little more than bases for spying.  

                                                                                                                                                         
                                                              of federation and centralized states)  
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Through the ages a code developed for the relations and conduct between nations. As an example, 

when nations were at war, envoys were often considered immune to violence. Today, rules of 

diplomatic immunity protect citizens of any country who work in its embassy abroad. These rules 

grant special privileges to ambassadors and their staff to escape detention and prosecution in the 

countries in which their embassies are situated; but these privileges have often been abused and are 

much criticised. They even allow senior diplomats to claim immunity for quite serious crimes. 

When this happens the government of the host country might ask the country concerned to waive 

the diplomatic immunity of the diplomat concerned, but it will rarely do so. Then, all we can do is 

ask the diplomat to leave the country. At the lowest level of crime, it is not unknown for embassy 

employees to literally build up hundreds of unpaid parking tickets. One remarkable example of the 

special protection given to diplomats is the diplomatic bag. This is the right of senior embassy 

officials to carry luggage – “bags” – through customs without being searched. Today, even whole 

truck loads qualify as diplomatic “bags”, carrying large quantities of foods, furniture, cars and all 

other items for the daily life and business of the embassy and its employees.  

Question for discussion: 

Only the seemingly negative aspects of diplomatic immunity are mentioned. Why should 

there be diplomatic immunity in the first place? After all, it is a rule observed over the 

whole world! 

In ancient times land, wealth, and trading rights were often the topics of wars between states, as 

war was regarded as a normal and legitimate means of politics – something hard to imagine today! 

The statesmen of the time believed no nation could escape war, so they prepared for it.  

After World War I, which dramatically changed the opinions on war, some nations of the world 

decided to form an international body that should foster and preserve world peace. U.S. President 

Woodrow Wilson came up with the idea of a "League of Nations". However, due to political 

wrangling in the U.S. Congress, the United States did not join the League of Nations, which was 

one of the causes of its demise. When World War II broke out, the League of Nations was finished. 

Yet at the same time, the United Nations was being formed. On January 1, 1942, US President 

Franklin D. Roosevelt issued the "Declaration by United Nations" on behalf of 26 nations who had 

pledged to fight against the Axis powers (Germany and its Allies, especially Italy and Japan). Even 

before the end of the war, representatives of 50 nations met in San Francisco to draw up the 

charter for an international body to replace the League of Nations. On October 24, 1945, the 

United Nations officially came into existence, setting a basis for much international law to follow. 
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4. Fundamental Conflict 

Since there is international law, there have been discussions on how to strike the right balance 

between the autonomy / sovereignty of the single states and the powers given to international 

organizations or the “international community” as a whole.  

Until the beginning of the 20th century, relations between states were dictated by treaty, 

unenforceable agreements to behave in a certain way towards another state. The only enforcement 

of a treaty was that a breach of a treaty was seen as a good and valid reason for war. War was then 

also considered a legitimate means of international politics. The predominant view on 

international relations between states was the theory of National Sovereignty. This means that 

each state is completely independent in its actions from other states and that other states are not 

allowed to interfere with the internal affairs. Nor could international organisations do so (in fact, 

none even existed). A sovereign state can only have international obligations, if it voluntarily 

assumes these in an international treaty.  

As the 20th century progressed, a number of violent armed conflicts, including the first and 

second world wars, exposed the weaknesses of a voluntary system of international treaties. In 

an attempt to create a stronger system of laws to prevent future conflicts, a vehicle for the 

application of international law was found in the creation of the United Nations. The United 

Nations have since served as an international law making body. New international criminal laws 

were e.g. applied at the Nuremberg trials, where the most important Nazi officials were tried for 

war crimes. Over the past fifty years, more international laws and law making bodies have been 

created. 

 

Many people feel that these modern developments endanger the single states by taking power 

away from state governments and ceding it to international bodies such as the UN, the European 

Community and the World Bank. Remember that Switzerland could join the United Nations only 

after long discussions and only after the second popular vote.  

Supporters: 

On the other hand, there is a growing trend toward judging a state's domestic actions in the light of 

international law and standards (e.g. the treatment of minorities like in the Sudan / Darfur case is 

discussed from an international law point of view). Similarly, a number of scholars now discern a 

legislative and judicial process to international law that parallels such processes within domestic law. 

In general supporter of the international law argue that states only commit to international law with 
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express consent, that they have the right to make their own interpretations of its meaning and that 

international courts only function with the consent of all involved states. Thus, if such bodies as the 

United Nations on the International Court of Justice with time form clear opinions, these become  

international law binding also for states that have not expressively accepted it.  

 

However a number of states, notably the United States (but also China, Russia and India), maintain 

that sovereignty is the only true international law and that states have free rein over their own 

affairs.  

 

For example the United States have vehemently disputed the International Criminal Court and its 

competence to hear cases against war criminals. The US fears that some of their own army 

personnel could be subject to trial and found this prospect totally unacceptable.   

 

5. Sources of International Law 

International law is the law between states. Just like our national law, it has grown up out of 

customs, which have developed over the centuries, and, more recently, case law, (decisions handed 

down by international courts); but it has also vastly been influenced by treaties.   

  

Public international law has three primary sources:  

1. international treaties,  

2. custom,  

3. and general principles of law.  

 

 

1. International Treaties 

 

International treaty law comprises obligations states expressly and voluntarily accept between 

themselves in treaties.  

 

Interpretation of treaties is an important issue: Where there are disputes about the exact meaning 

and application of national laws, it is the responsibility of the courts to decide what the law means. 

In international law as a whole, there are no courts which have the authority to do this. Only courts 

with a very specific and limited jurisdiction have the power to do so (like the International Criminal 
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Court). It is generally the responsibility of states to interpret the law for themselves. Also they have 

to take care themselves that international law is respected in their territory. There is neither a 

“world court”, with an automatic and universal competence to hear cases, nor is there a “world 

police” that could be used by the United Nations for the enforcement of international law. 

Unsurprisingly, this means that there is rarely agreement on the right interpretation of the rules of 

international law in cases of dispute. The interpretation of what the exact rules of international law 

are in a given case unsurprisingly varies widely. Insofar as treaties are concerned, the Vienna 

Convention on the Law of Treaties writes on the topic of interpretation that: 

"A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in the light of its object and purpose." (article 31(1)) 

This means there is a general rule on the interpretation of a treaty, but as long as there is no single 

body that decides on the case and sees to it that a rule is applied. In the same way in all cases, 

uniform interpretation and application of international law is not guaranteed. 

 

2. Custom 

Customary international law is derived from the consistent practice of States accompanied by 

opinio juris, i.e. the conviction of States that the consistent practice is required by a legal obligation 

(consensus that this is a legal rule). Courts look to judgments of international tribunals as well as 

scholarly works and directly to state behaviour.  

 

What is an international custom that can become international law? It is a clear and continuous habit 

which has grown up under the conviction that it is obligatory and right. To spell this phrase out: 

 

a) clear habit 

b) continuous habit 

c) conviction of obligation 

d) conviction of rightness. 

 

Because of the fact that the understanding of what a custom is, what the states actually do and what 

should not be done by the states, which is the real content of customary legal norms, changes form 

time to time. When the majority of the states does not live up to a specific rule, it ceases to be a 

valid rule. When this happens and if enough states (or enough powerful states) continually ignore a 
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particular aspect of international law, the norm may actually change according to concepts of 

customary law.  

For example, prior to World War I., unrestricted submarine warfare was considered a violation of 

international law, the United Sates declared war on Germany and used this violation, as reason. By 

World War II., however, the practice was so widespread that during the Nuremberg trials, the 

charges against the German Admiral Karl Dönitz for ordering unrestricted submarine warfare were 

dropped, notwithstanding that this activity constituted a clear violation of the Second London 

Naval Treaty of 1936.  

 

3. General Principles of Law 

General principles of law are those commonly recognized by the major legal systems of the 

world. Certain norms of international law achieve binding force. 

 

6. Enforcement 

Since international law exists in a legal environment without an overarching "sovereign" (i.e., an 

external power able and willing to compel compliance with international norms), "enforcement" of 

international law is very different than in the domestic context. In many cases, international law, the 

norm is kind of “self-enforcing”: most states want to adhere to clear legal rules and will do so 

even if there are no sanctions at all. In other cases, defection from the norm can pose a real risk, 

particularly if some states are willing to enforce the norm.  

a) Enforcement by States 

Apart from a state's natural inclination to uphold certain norms, the force of international law has 

always come from the pressure that states put upon one another to behave consistently and to 

honor their obligations. As with any system of law, many violations of international law obligations 

are overlooked. If addressed,  it is almost always purely through diplomacy and the consequences 

are the damages upon the reputation of the offending state. Though violations may be common in 

fact, states try to avoid the appearance of having disregarded international obligations. States may 

also unilaterally adopt sanctions against one another such as the severance of economic or 

diplomatic ties, or through reciprocal action. States have the right to employ force in self-defence 

against an offending state that has used force to attack its territory or political independence. States 

may also use force in collective self-defence, where force is used against another state. The state 
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that force is used against must authorize the participation of third-states in its self-defence. This 

right is recognized in the United Nations Charter, and is, by law, limited to the territory of the state 

that is under attack. 

 

Sketch: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 

  

b) Enforcement by International Bodies 

Violations of the UN Charter by members of the United Nations may be raised by the aggrieved 

state in the General Assembly of the UN for debate. The General Assembly cannot make binding 

resolutions, but it can call for collective measures (such as economic sanctions), if there is a 

situation that constitutes a "threat to the Peace".  

Claims that members violate the UN Charta can also be raised in the Security Council of the UN. 

The Security Council can pass resolutions under the UN Charter to recommend "Pacific 

Resolution of Disputes." Such resolutions are not binding under international law, though they 
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usually are expressive of the council's convictions and thus have considerable influence (remember 

that most states do not want to appear as breaching international law). In rare cases, the Security 

Council can pass resolutions under Chapter VII of the UN Charter related to "threats to Peace, 

Breaches of the Peace and Acts of Aggression," and these are legally binding under international 

law and can be followed up with economic sanctions, military action, and similar uses of force 

through the auspices of the United Nations. 

 

 

 

 

For example, in the first Gulf War (2 August 1990 – 28 February 1991) the United Nations 

authorized a coalition force from 35 nations to liberate Kuwait from Iraq. In the second Gulf War, 

the United Nations did not share the United States’ view that there was a cause for war against Iraq 

and did not authorize the invasion. The US and their allies claimed that the war was an act of 

legitimate self-defence, since Iraq allegedly had been developing weapons of mass destruction and 

supported the terrorist group “Al-Qaida”  

States can also, upon mutual consent, submit disputes for arbitration by the International Court 

of Justice (ICJ), located in The Hague, Netherlands. The judgments given by the Court in these 
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cases are binding, although it possesses no means to enforce its rulings. The Court may give an 

advisory opinion on any legal question at the request of whatever body which is authorized by or in 

accordance with the Charter of the United Nations to make such a request.  

 

7. The United Nations 

 
Today the United Nations (UN) is the most important international institution in the world. Its 

headquarters is in New York, and most of the independent nations in the world are members. The 

UN has its own Charter. It has many functions, but the most important of these is set out in Article 

1 of the Charter: 

“To maintain international peace and security … and take effective … measures for the prevention and removal of 

threats to peace, and … the suppression of  acts of aggression or other breaches of the peace.” 

This would not perhaps have been of importance in the days of arrows and bows when conflicts 

were only local or regional, but the first half of the twentieth century witnessed two World Wars 

and the use of nuclear weapons. The world discovered how the wars between nations, which 

might well have treaties with other nations promising to defend them in case of attack, can quickly 

spread to cover entire continents  and pose a threat to the whole world.  

 

All UN member states are part of the General Assembly of the UN, which acts like its parliament, 

but the most vital responsibility for world peace rests with the Security Council. The Security 

Council has 15 members. Only five of them are permanent members (China, France, Russia, 

Britain and the USA); the rest are elected by the General Assembly every two years. The Security 

Council has immense influence over the course of international events. In 2003, one of the greatest 

criticisms against the leaders of the USA and the UK was that they took their countries to war with 

Iraq without first obtaining the approval of the Security Council and thus acted illegally.  

Many specialised agencies work under the overall control of the United Nations. These help to 

foster international co-operation. They include the World Health Organisation (WHO), the 

International Labour Organisation (ILO), the Food and Agriculture Organisation (FAO) and the 

United Nations International Children’s Emergency Fund (UNICEF). 
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8. International Court of Justice 

What happens if there is a dispute between nations? They should no longer need to go to war to 

settle it. The UN has set up its own International Court of Justice, which is based in The Hague, to 

settle these disputes. Although the court cannot force states to obey its decisions, they are usually 

respected and obeyed. 

If a state refuses to abide by the Court’s judgement, the matter will be reported to the UN Security 

Council, which will decide what action to take. The actions that may be taken against a nation in 

default of its international or human rights obligations are known as sanctions. They may range 

from political isolation (such as suspending a country’s member of the UN) to economic sanctions 

(such as a trade blockade), to the use of military force, as in the operations against Iraq to liberate 

Kuwait. 

 

9. International Human Rights 

A vitally important part of the work of the UN is to protect human rights worldwide. The UN 

General Assembly frequently debates human rights issues and has passed many resolutions and 

declarations on human rights. The UN also has a Human Rights Commission, which has drafted 

important treaties on human rights and hears complaints from individuals who claim to have been 

denied basic human rights in their own countries. 

The UN Human Rights Commission for example investigates cases where individuals “arrested” by 

state authorities have simply “disappeared”, or have been imprisoned or executed without trial. The 

Commission also investigates cases of torture and religious intolerance. These cases are heard by 

the International Criminal Court, also sitting in The Hague. This tribunal was established within 

the framework of the UN and has already tried several Bosnian war crimes suspects, and is still 

doing so: 

- In August 2001, General Radislav Krstić, was convicted of genocide, having been concerned in 

the massacre of at least 7’500 Muslim men and boys at Srebrenica in July 1995. He was sentenced 

to 46 years’ imprisonment. 

- In July 2001, the Serbian leader, Slobodan Milosĕvić, appeared before the Hagu e Tribunal. He 

had been indicted as a war criminal charged with crimes against humanity, including the mass 

murder, persecution, and deportations of over 700’000 ethnic Albanians. After he lost power, he 
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was arrested by the authorities of his own country and extradited to The Hague. There, he 

refused to be represented by lawyers or to recognise the jurisdiction of the Tribunal, declaring it 

to have no authority to try him. He died in prison when the court procedure was still pending. 

- Since October 2009, Radovan Karadžić, the former president of the Republika Srpska (is part of 

Bosnia), has to defend himself against charges of wag crimes committed against Bosnian 

Muslims, Bosnian Croats and other non-Serbs in Bosnia. Especially he is accused of the siege of 

Sarajevo and the Srebrenica massacres (8’372 killings accounted fov).  

- In February 2007, the International Court of Justice had stated in a judgment that the 

Republic of Serbia was jointly responsible for the massacre as it had known that 

Serbian paramilitary troops had been aiding the troop of the Bosnian Republika Srpska.  

 

Question for Discussion: 

Is International Law really law? 

We have seen that enforcement of the rules of international law is not automatic and sometimes 

may not take place at all. If a country breaches the law by waging a war against another country, it is 

not clear at all, that the UN will take action against this state. There is only enforcement if the UN 

Security Council decides so and there always is the possibility of the veto by one of the permanent 

members of the Security Council, so that no action is decided on. Even if the UN decides to take 

action, it does not have its own means to intervene as the UN does not have its own military. It 

depends on member states to provide troops. 

Can you still call such rules legal rules? 

 

Example: The Rainbow Warrior Case 

The Rainbow Warrior Case was a dispute between New Zealand and France that arose in the 

aftermath of the sinking of the Rainbow Warrior. It was arbitrated by UN Secretary-General Javier 

Pérez de Cuéllar in 1986, and became significant in the subject of Public International Law for its 

implications on state responsibility. 

On 10 July 1985 an undercover operation conducted by the French military security service 

(DGSE) sank the British-registered Greenpeace ship Rainbow Warrior berthed in Auckland 

http://de.wikipedia.org/wiki/Republika_Srpska�
http://dict.leo.org/ende?lp=ende&p=5tY9AA&search=jointly�
http://de.wikipedia.org/wiki/Republika_Srpska�


 

 15 

Harbour. The Greenpeace ship was planning to disrupt French nuclear tests on the islands of 

French Polynesia. New Zealand subsequently caught and convicted several members of the French 

secret forces. After a series of diplomatic confrontations between France and New Zealand 

pertaining primarily to issues of compensation and the treatment of the apprehended agents, both 

governments decided to have their differences arbitrated by a tribunal chaired by then Secretary-

General of the UN, Javier Pérez de Cuéllar. His binding ruling was pronounced on 6 July 1986. 

In such cases where a state sends its agents abroad to commit acts which are illegal under 

international or municipal law of the target country, it is customary for the state to take 

responsibility for the act and issue compensation. However its agents are usually granted immunity 

from local courts. In this case however, New Zealand managed to call out the French state under 

international law and try its agents under its own national law.  

France, having admitted responsibility, focused its efforts on the repatriation of its servicemen. This 

was agreed to by New Zealand on the condition that they would serve out the rest of their 

sentences. A compromise was reached by the mediation of the UN secretary general to three year 

sentences on the French atoll of Hao (at a French naval base). In terms of reparations, France 

initially offered an official apology and acknowledgement of breach of international law. 

Additionally, the UN secretary-general awarded New Zealand 7 million USD. This compensation 

has been awarded in addition to the compensation which France paid to the family of the only 

victim of the mission and to Greenpeace (settled privately). 

 

 

Example: The Darfur Case 

News Report: 

African Union and Sudan lobby against Bashir case 

Posted 24th September 2008  

Sudan has started lobbying the UN to block an investigation into alleged war crimes in Darfur by 

Sudanese President Omar al-Bashir. Other African countries are expected to call for the case to be 

suspended. International Criminal Court (ICC) chief prosecutor Luis Moreno Ocampo says that 
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troops under the president's command continue to rape women in Darfur. Opponents of the 

investigation argue that it is hindering efforts to establish peace in Darfur.  

The lobbying is under way at the UN general assembly in New York and both the African Union 

and the Arab League have already said the investigation should be dropped. African Union 

Chairman Jean Ping told the BBC it was unfair that all those indicted by the ICC so far were 

African. "We are not against international justice," he said. "It seems that Africa has become a 

laboratory to test the new international law."  

But Western countries such as the US and the UK say Mr Bashir's government has backed militias, 

which they accuse of committing widespread atrocities in Darfur. 

Mr Ocampo has asked for an arrest warrant to be issued for the Sudanese president. 

He says Mr Bashir should be charged with carrying out genocide in Darfur, and that forces under 

his authority continue to bomb schools in the region.  

Up to 300,000 people have been killed and more than two million have been forced from their 

homes in Darfur since 2003. The International Criminal Court is expected to rule on how to 

proceed before the end of this year. It can refuse to prosecute the case if it believes that doing so 

would be a threat to peace and security.  

For further information on the Darfur Case see the Videos on: 

http://fora.tv/2008/10/17/International_Law_and_Justice_The_Darfur_Case 

 

 

http://fora.tv/2008/10/17/International_Law_and_Justice_The_Darfur_Case�
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