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IX. Types of Intellectual Property 
and Practice of Intellectual 
Property Protection 
 

Expected Learning Outcome: 
- become familiar with the concept of “intellectual” property and its justification 

- distinguish the different types of intellectual property (object of protection, conditions 

of protection, term of protection, process to be followed) 

 

1. Introduction 
 

The word “Intellectual Property” (IP) refers to specific kinds of information which receive 

protection by the law. This legal protection makes them similar to tangible property. 

We will discuss: 

1. trademarks 

2. patents 

3. copyrights and neighbouring rights 

4. designs 

5. know how and trade secrets 

In the most industrialized countries intellectual property law is very similar. The states have 

entered into international treaties that oblige them to introduce law protecting intellectual 

property with certain minimal standards. A very important treaty of this kind is the agreement on 
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Trade Related Aspects of Intellectual Property Rights (TRIPS) which is administered by the WTO 

(World Trade Organization). 

Switzerland has ratified the TRIPS agreement and Swiss IP Law is fully compatible with 

international standards.  

We will discuss Swiss law only as an example for the rules and regulations dealing with 

Intellectual Property. We can safely assume that the guiding principles are the same as in other 

countries.  

 

 

 
 

 

 

 

 



 4 

2. Trademarks 
 

Trademarks are the most visible and widely spread examples of intellectual property. They are 

seen on all brand products and many trademarks become known world-wide. Virtually all 

countries offer some legal protection of trademarks. The function of trademarks is to distinguish 

the products and services which come from different sources (producers).  

Well-known trademarks have a clout with consumers and when it becomes well-known it attracts 

large numbers of consumers, gains repeat consumers and continues to grow in consumer 

acceptance. Consumers are not able to thoroughly check and evaluate each good or service they 

buy, therefore they most frequently purchase goods and services based on recognition of the 

brand. For example, authors of regular bestselling books can collect millions from their publishers 

even before they have started to write the book, as the publishers know that it will be a success in 

the market. 

To a consumer, well-known trademarks mean the following: 

• high quality product, service, book, movie, design or other item with which the 

trademarks are associated 

• responsiveness of the company holding the trademarks to the consumers, whether by 

means of customer service, product replacement, expense refunds, product modification 

or otherwise. The owner of the trademark has a strong incentive to protect and increase 

the reputation of his trademark in the public. Therefore he normally will put much effort 

in adapting to the consumer’s needs. 

• dependability of the company to stay in business and to continue producing products or 

services of the quality associated with the trademark. 

For a trader or a business, a well-known trademark could mean a significant advantage in 

entering the market for the goods covered by the brand and a substantial market share. It could 

also mean repeat business and steady growth in the market share.  
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Examples:  

- some of the richest Swiss individuals are the importers of certain car brands (inter alia 

Toyota, AMAG) 

- thousands of shop owners work as small enterprises under a franchise of international 

chains like Mc Donald’s, Starbucks or (on a larger scale) the Hilton Hotels. 

 

 

To the owner of the trademark, well-known trademarks offer yet another commercial promise: 

they can be sold or licensed for a substantial sum. Companies often merge in order to acquire a 

well-established trademark (see e.g. the acquisition of GILLETTE by Procter & Gamble for $ 57 

billion in the year 2007). The cost of launching  a new product and making it known in the market 

can sometimes be so costly, that licensing or merging with a company holding a well-established 

brand may be less expensive. 
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Do not confuse:  

Firm names distinguish companies. Often trademarks and firm names are confused - partly 

because many companies use the firm name on their products. To make things even more 

complicated, many companies register their firm names as trademarks as well.  

 

Example: 

COCA COLA is a trademark of The Coca Cola Company. On a bottle of drinks, you find 

both, the COCA COLA trademark and logo as well as the firm name (The Coca Cola 

Company). This way, “Coca Cola” receives protection both under the laws protecting firm 

names as under trademark laws.  

 

 

 

 

3. Swiss Trademark Law 

 

In Switzerland, trademark law is regulated in the Federal Trademark Act (TA). 

 

a)  Definition of Trademark 

The Trademark  Act  defines  trademarks  as  signs  which  are capable of distinguishing the goods 

or services of one undertaking from those of other undertakings (Art. 1(1) TA). 

The Act does not restrict the shape or medium of a trademark. Thus, three-dimensional marks 

and phonetic marks can be registered as: 

- word marks  “COCA COLA”, 
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- word marks with special scripts  , 

- designs (three dimensional trademarks) , 

- combinations of any of the above.  

 

Accordingly, the distinctive shape of goods, their packaging or parts of them may be registered as 

a trademark.  

Example:  

The Coca Cola bottle is registered as a 3D trademark (and, as we will see later, as a 

design). 

The trademark is registered only for specific goods or classes of goods!  

                                  Also, the registration confers protection only for the country of  

                                  registration – there is no “international trademark”! 

 

 

Annex 1: Trademark Registration for Coca-Cola 
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The basic Coca-Cola trademark in Switzerland is registered only for goods of the class 32, 

especially for “tonic water and for syrups used in the production of these beverages containing 

leaves of coca (without cocaine) and cola nuts”.  

This means, that - without the further protection granted to Coca Cola and its famous marks - 

other persons could register and use “Coca Cola” for other kinds of goods, e.g. for clothing, 

refrigerators, cars etc. 

 

b) Signs barred from registration 

Trademark registration may be denied in respect of: 

(i) signs which are descriptive ( “goodfood”, “fastcar”, ”still water”), unless they have 

become accepted in the market as a designation for the products or services for which 

they are claimed (e.g.: “COLA” for itself would not be registered as a trademark, as it has 

become a generic description for caramelized beverages. This is why there are so many 

other “Colas” ); 

(ii) shapes which reflect the goods themselves, as well as shapes of the product or its 

packaging which are dictated by mere technical reasons; 

(iii)    misleading signs; and 

(iv) signs contrary to public order, good custom or applicable law.  

The reason for (i) and (ii) is that the use of these signs and shapes must be free for the public as a 

whole. Else you would give the owner of a trademark the monopoly to use words of the common 

language and shapes. Product shapes can be technical necessities (like the shape of a basic car, a 

vacuum cleaner etc.). This would go much too far and is not needed for distinguishing products. 

Therefore the owners of trademarks can be asked to use a little imagination to find new and 

distinct marks.   

The above-mentioned grounds for refusal of a trademark application are examined by the Federal 

Intellectual Property Office upon receipt of the application and are called “absolute grounds” for 

refusal of trademark registration, Art. 2 TA.  
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However, the Federal Intellectual Property Office does not examine the existence of potentially 

conflicting earlier rights.  

Such earlier rights (also called “relative grounds” for refusal of trademark registration) must be 

claimed by their respective owner and lead to the unregistrability of a trademark, if: 

(i) it is identical to an earlier mark and is to be used for identical goods or services (Art. 3(a) 

TA); 

 (ii) it is identical to an earlier mark and is to be used for similar goods or services and as a 

result the likelihood of public confusion may arise (Art. 3(b) TA); 

(iii)   it is similar to an earlier mark and to be used for identical or similar goods or services and 

as a result there exists a likelihood of public confusion (Art. 3(c) TA). 

 

What is the purpose of these relative grounds barring registration of identical of similar new 

trademarks?  

The purpose of a trademark is to distinguish the products of one producer from those of other 

producers. If one producer has a trademark that is known in the public and has a good image (a 

distinctive recognition value), other producers will try to sell their own products with similar 

trademarks in order to profit from the good brand image established. 

 

  

In Switzerland, the Migros stores are famous for trying to bring products to the market with 

trademarks as similar and close as possible to the original established brand name. Often they use 

similar packaging forms and colours and trademarks that use a word game.  

E.g.: “Eimalzin” is the German translation of “Ovomaltine”. Each customer of 

Migros knows that Eimalzin is the Migros version of Ovomaltine and the 

essence of the message is: “The same product only cheaper”. Migros is trying 
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to get a free ride on the efforts and investments the producers of Ovomaltine have made in 

developing and introducing the product to the market. The possibility of customers thinking that 

“Eimalzin” comes not from Migros, but from the original producers of “Ovomaltine” is called 

“likelihood of public confusion”. 

It is not always easy to tell, whether a likelihood of public confusion exists. The reason is that the 

judge has to look at both, the trademarks and the corresponding goods. The Swiss Federal 

Supreme court has found likelihood of confusion: 

- ANNABELLE and ANNETTE for women’s magazines 

- AQUASANT and AQUASANA for beverages 

- CANAL PLUS and CABLE PLUS for TV-broadcasts 

- RASTCORE, RASTQUICK, RASTCAO, RASTCAFE and NESCORE, NESQUICK, NESCAO for  

  Beverages 

 

The court has denied likelihood of confusion for: 

- BALLY and BILLI for shoes and clothing and for a discount supermarket 

- POND’S and RESPOND for hygiene products. 

Summary: Absolute and relative Grounds for unregistrability of a trademark 

A trademark can only be registered: 

- if it is allowable by law (absolute grounds - the Federal Intellectual Property Office 

checks this condition) and 

- if it is sufficiently distinct from earlier trademarks (relative grounds - the owner of 

other trademarks are responsible to start action against the registration of the new 

trademark).  
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c) Formal Requirements 

Trademark applications must be filed with the Federal Intellectual Property Office.   

The    trademark    comes    into    existence    upon    registration (Art. 5 TA). A priority right is 

conferred upon the person who first applies for the trademark (Art. 6 TA). Priority rights means 

that no other person may register a trademark that is identical or so similar that the public may 

be confused about its origin. As discussed, the priority right is only for the specific goods or classes 

of goods the trademark has been registered for. 

As stated above, the Federal Intellectual Property Office does not examine trademark 

applications with regard to prior rights (i.e. the above-mentioned ‘relative grounds’ for  the  

unregistrability  of  a trademark). Any owner of a prior trademark registration may oppose the 

registration of trademarks which are identical or similar to his mark for identical or similar 

products or services (Art. 3 TA). The opposition must be filed with the Federal Intellectual 

Property Office within three months of the publication of the trademark which is being 

challenged (Arts. 31 et seq. TA).  

Upon expiration of the opposition period, trademark registrations can still be opposed in ordinary 

court proceedings. In this case the owner of a trademark who claims to have the priority right has 

to sue the owner of the newer trademark in court and has to establish that the new trademark is 

identical or confusingly similar to his trademark. 

d) Content of the Right 

The owner of the trademark has: 

aa) The Exclusive Right to Use the Mark 

The owner of a trademark is exclusively entitled to use it for the purpose of designating the 

products and services for which it is registered (only).  

The owner of a trademark may forbid anyone to: 

• apply the trademark to products  or  their  packaging,   

• store,  sell  or  otherwise  bring  into circulation products or provide services designated 

with or under the trademark,  
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• use the trademark for the purpose of advertising or otherwise make use of the mark for 

business purposes, 

• prevent the import and export of goods designated with the mark. 

 

bb)   The Protection of Famous Trademarks 

Famous trademarks enjoy special protection exceeding the protection conferred on “normal” 

trademarks. The owner of a “normal” trademark may prevent only the registration and use of a 

similar or identical trademark for similar or identical products and services. These are basically 

those products and services the trademark is registered for. The owner of a “famous” trademark 

is additionally entitled to oppose registration and use of the same or a confusingly similar sign for 

any categories of products or services (Art. 15 TA). However, the Act does not define “famous” 

trademarks and it is be up to legal doctrine and practice to establish the qualifying features of 

‘fame’. 

Example:  

 

GIORGIO ARMANI certainly is a “famous” trademark, known throughout the world. If in 

Switzerland the trademark is registered only for clothing, the owner of the trademark can still 

prevent the use of GIORGIO ARMANI on all other goods, like perfume, cars, children toys, 

furniture or mobile phones. If it were not a famous mark, it would only prevent the use of the 

brand on clothing. 

cc) The Geographical Scope of Protection 

Trademarks receive protection only in the countries, where they are  

                                 registered. This principle of national protection is valid for all intellectual  

                           property rights. 
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Example: If our company Mueller AG of Olten registers the trademark “PUMPPOWER” for its 

high-tech pumps in Switzerland, the European Union, the US and Japan only, it cannot stop a 

Chinese producer from using the trademark in China. However, they can prevent the Chinese 

pumps with this trademark on it being imported and sold in Switzerland, the European Union, 

USA and Japan. Importation and sale of products with a trademark are uses of the trademark 

reserved to the owner only. 

 

e) Restrictions on Trademark Protection 

A trademark registration is valid for ten years from the date of the submission of the application 

and may be renewed for an unlimited number of times (Art. 10 TA). If the trademark has not 

been used within a consecutive period of five years without good cause, it becomes 

unenforceable. This means you cannot keep registered trademarks just for the purpose reserving 

it for you without using it. This kind of trademark registration is called defensive registration. For 

example, the world football association FIFA tried to register its trademarks for the 2006 world 

championship for all kinds of goods and  classes, even those that had no connection whatsoever 

to football or the marketing of the games. Therefore these applications were turned down by the 

German trademark office. 

Trademarks may be reproduced in encyclopaedias or other reference books, provided that the 

fact of their registration is mentioned (Art. 16 TA). 

f) Trademark Ownership, Transferability and Licences 

Trademarks may be assigned as a whole or in part by a written instrument (Art. 17 TA). If 

ownership in a company is conveyed, ownership in any trademarks is deemed to be conveyed as 

well unless otherwise stipulated. 

The owner of trademark can give somebody else the right to use the trademark on his products 

or services. This is called a license.  

The license is exclusive, if neither the owner nor any third person are allowed to use the 

trademark any more. The license could be exclusive for specific goods or for a specific territory 

(e.g. Procter & Gamble receives a license to use the trademark “BOSS” for perfumes to be sold in 
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Europe). For other trademark owners it is better business to give several non-exclusive licenses to 

different licensees (e.g. the Coca Cola Company gives five or six licensees in Switzerland the right 

to bottle and sell Coca Cola). Such non-exclusive licenses give the licensor (trademark owner) 

more flexibility and more control over the single licensees, as they can terminate the license 

agreement in case of disputes. Then the remaining licensees will take over the market share. On 

the other hand, the licensee will try to receive an exclusive license for his territory: this way he 

can be sure that there are no competitors using the same trademark. This is important, if the 

licensee needs to make investments before selling the product. These decisions are called the 

licensing strategy.  

There are no formal requirements for licence agreements.  

 

g) Protection in Practice 

Civil and criminal remedies are available to the trademark owner in the event of an infringement. 

Civil claims for damages are to be addressed to the cantonal court designated for trademark 

matters.  

Customs authorities offer support by screening goods passing the border for counterfeit goods. 

Trademark infringements constitute a criminal offence subject to imprisonment of up to two 

years or a fine of up to CHF 100’000.– (Art. 61(I) TA). 

Support of the customs authorities and criminal prosecution authorities is very important in 

practice for fighting product piracy. Pirate goods (meaning such using trademarks without 

permission) are confiscated at the border and if the importer of the goods can be caught, he 

might face criminal charges for product piracy (infringement of TM). 
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4. Patents 
 

4.1. Introduction 

 
UK Patent 913: James Watt - improvements to the steam machine. 
 
 

Patents protect inventions, meaning new ideas that are useful and not obvious.  

Patents are granted to inventors only on a national basis, meaning for the territory of that 

specific country. Swiss patents give protection in Switzerland, Chinese patents in China and so on. 

In order to have international protection for his invention, the inventor needs to apply for patents 

in each country.  

The protection given to the inventor by his patent differs a lot in each different country. For 

example certain countries refuse to give patent protection for pharmaceutical products at all. 

Other differences exist in the rights given to the inventor. In most countries, a patent is valid for 

20 years since the application for the patent. The inventor is the only person who may make, use 

or sell the patented invention, meaning the inventor may stop anybody else who wants to make 

any kind of use from the patent. 

4.2. Swiss Patent Law 

Swiss patent law is codified in the Federal Patent Act (PA). 
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a) Conditions for Grant of Patents 

Patents are available for all inventions, whether products, processes or applications, provided 

that they are new, involve an inventive step and are capable of industrial application (Art. 1(I) PA). 

aa) Novelty 

An invention is new if it does not form part of the ‘state of the art’ (or what is known) at the 

priority  date. The state of the art comprises all matters which have been made available to the 

public anywhere in the world by written or oral description, by use or in any other way prior to 

the application for the patent.  

bb)   Non-obviousness 

An invention contains an inventive step if at the priority date it would not be obvious to a person 

skilled in the relevant technological field and fully versed in the current state of the art. An 

invention therefore must not only be new, but also be the result of an inventive activity. Criteria 

such as a long-existing, unsatisfied need in the relevant industry, complicated and expensive 

research and considerable technical progress help to determine the size of the inventive step. In 

practice, it is often difficult to define the ‘person skilled in the art’ and his knowledge and make a 

difference between a mere development and an invention.  

cc) Industrial Application 

Finally, an invention must be capable of industrial application and, generally, the patent must 

state how the invention is to be industrially applied. A procedure that cannot be repeated is not 

industrially applicable and therefore not patentable. ‘Industry’ is used broadly here. It includes 

agriculture  and  any  other  useful  or  practical  physical activity. The distinction here is between 

a practical activity and a purely aesthetic or intellectual activity. You cannot patent scientific 

discoveries, mathematical formulas, parts of nature, art, literature etc.!  
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b)   Non-patentable Inventions 

Certain categories of inventions are excluded from patent protection. A first category of non-

patentable inventions encompasses inventions which would be immoral or contrary to public 

order (Art. 2a PA).  A second category of  non-patentable inventions consists of methods of 

surgical or therapeutic treatment and of diagnosis applied to the human or animal body, new 

varieties of plants or breeds of animals as well as essentially biological processes for the 

production of plants or animals (Arts. 1a and 2b PA). These categories are deemed so important 

to the public that no one should be allowed to monopolize their use by obtaining patents.  

However, microbiological processes and their relating products are patentable (Art. 1a PA) and 

medical apparel and other technical devices used for medical purposes.  

According to the prevailing opinion  in  Swiss  practice  and doctrine, computer programs as such 

are not patentable. Protection of computer programs has recently been codified in the Copyright 

Act. However, if the claimed invention achieves a technical effect, it may be patentable. The 

extent to which inventions encompassing computer programs are patentable remains unsettled. 

Should international developments reveal the need for patent protection of computer software 

as such, Swiss courts might well be prepared to reconsider this issue. 

 

c)  Application Procedure 

A national patent application must be filed with the Federal Intellectual Property Office. It 

becomes valid only upon registration, but once it is registered, the owner has the so called 

priority rights from the moment of the application. 

 The application must contain the following parts: 

(i) Application form, naming all the inventors who took part in the invention. 

(ii) A description of the invention. The description must first contain the ‘state of the art’ (or 

the existing knowledge and technology known in this field) as it is known to the applicant, 

and second show how the invention is new and non-obvious as compared to the state of 

the art. The description needs to be worded in a way which enables the average expert in 

the field to understand the technical problem and its solution. 
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(iii)    One or more claims which define the invention (Art. 51(1) PA) – meaning the field to 

which the invention belongs – and the claimed features of the invention. 

(iv) Drawings which illustrate the description or the patent claims. 

(v) A summary of the invention and its application. 

 

Annex 2: US Patent 

 

The Federal Intellectual Property Office examines the fulfilment of formal requirements relating 

to patent applications. Furthermore, all inventions are subject to an examination as to their 

industrial applicability and possible exclusion from patentability. The FIPO Office will also 

examine, whether the application sufficiently discloses the invention. 

There is no examination as to the novelty and non-obviousness of a patent.  

Note: That the Swiss Federal Intellectual Property Office does not examine these two important 

points of a patent application, is unique as compared to other patent law systems, especially to 

the European Union Patent and the United States Patent. This has as an effect that everybody 

knows that a Swiss Patent has not been checked with regard to these two key points. They can be 

attacked in civil courts later on.  

In EU patent law, the European Patent Agency (EPA) closely checks the novelty and non-

obviousness of the patent. Therefore a court called upon to decide on the validity of the patent 

will presume that the patently effectively is new and non-obvious. The opposite must be proven 

by the one who claims nullity of the patent. The Swiss Patent, having none such presumption in 

its favour, can be attacked easily. It is the patent owner who carries the burden of proof that the 

invention is new and non-obvious. 

Swiss patents can be obtained faster and cheaper than US, EU or Japanese patents. The main 

disadvantage is its lack of “strength” – its validity can easily be attacked in later court proceedings.  
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However, it is frequently used to give an invention a minimal protection in a fast way. Under the 

international patent system installed by the Patent Cooperation Treaty, the inventors have 30 

months since the first application to file patent applications in other countries. In this time they 

have the priority to apply for patent protection for their invention.  

Within three months from the date of the publication, anyone may oppose the granting of the 

patent based on the lack of novelty or non-obviousness (Art. 101 PA). Opposition must be filed 

with special opposition divisions of the Federal Intellectual Property Office and may be appealed 

to the Federal Administrative Court. The decisions of the Board of Appeal are final (Arts. 91 et 

seq., Arts. 106 et seq. PA). 

Even if the Federal Intellectual Property Office and the Federal Administrative Court have decided 

on the opposition made to the patent and decided that the patent is valid, it does not mean that 

it can never be challenged again: in a later case, anybody can file a lawsuit in a civil court and 

demand that the patent is voided. Also, if the patent owner sues an infringer for illegal use of the 

patented invention, the infringer will be allowed to challenge the validity of the patent. 

  

d) Patent Ownership, Licences and Transferability  

The inventor has the right to obtain the patent (Art. 3 PA). If the invention was made jointly by 

two or more people, they may make a joint patent application.  

A patent or an application may be assigned by a written instrument (Art. 33 (IIbis) PA). The 

certified signature of the assignor is required for the registration of the assignment (Art. 105 (2) 

PO). 

Inventions made by employees who are under a contractual duty to invent, belong to the 

employer with the latter not being bound to pay any additional remuneration (Art. 332(I) CO). 

Additionally an employer may retain an option to acquire inventions made by employees in the 

course of performing their contractual duties. Such option to acquire the invention must  be  

stipulated  in  writing  and  expires  six  months  after  the employer has been informed of the 

invention (Art. 332(II) CO). If the employer decides to acquire the invention, the employee is 

entitled to adequate compensation (Art. 332(III) CO). 
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The applicant or owner of a patent may permit the use of the invention under an exclusive or a 

non exclusive licence. In an exclusive license, only one license may make use of the patent. If the 

patent-owner gives out several licenses, this is called a non-exclusive license. The licence may be 

entered in the patent register (Art. 34 PA). Registration of the license gives the licensee a stronger 

position as following registration of a license, no further licences may be entered which conflict 

with an already registered licence.  

 

Example:  

Mueller AG of Olten gives Meier AG of Munich, Germany, the exclusive license to make 

and sell their patented pumps in Germany. If Meier AG becomes aware of the fact that 

another German or foreign firm is making the same pumps using the patented technology 

without sufficient license, they can demand from Mueller AG to take legal steps against 

the infringing other producer. Else Meier AG would be damaged as somebody else uses 

the patent for free whereas they have to pay the license fee! 

 

e) Content of the Right 

The patent confers on its owner the exclusive right to the industrial use of the invention for a 

period of 20 years from the filing date of the application (Articles 8 and 14 PA). This monopoly by 

the patent owner encompasses the manufacturing, offering or selling of the patented product 

and the use of the patented process within Switzerland. The exclusive right to the use of a process 

extends to the immediate products of this process (Art. 8(III) PA). The extent of protection 

conferred by a patent is determined by the terms of the patent claims. The specifications and 

drawings are used to interpret the claims. 

 

f) Restrictions 

Sometimes, a patented invention cannot be used without infringing a pre-existing patent. 

Typically, this is the case where an invention improves an existing patented invention. The owner 

of the new patent is entitled to a statutory non-exclusive licence to the use of the previous patent 
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if he can show that the invention claimed in his patent involves an important technical advance of 

considerable economic significance in relation to the invention claimed in the first patent (Art. 36 

(I) PA). The owner of the first patent shall be entitled to a cross-licence on reasonable terms to 

use the invention claimed in the second patent (Art. 36(III) PA). Without this rule, the owner of 

the first patent could block all further developments of the invention! 

If the patent owner does not exploit a patent in Switzerland without showing a sufficient cause 

within three years of its being granted, anyone can claim a non-exclusive licence to the patent 

(Art. 37 PA). The reason for this is that patent owners should not be able to keep an important 

invention from public use. The purpose and justification of patent law is the promotion of 

technological progress for the good of the public. This goal would not be reached, if inventors 

would have the possibility to keep their invention away from public. 

A licence may be granted by court order for the use of a patent which is in the public interest, if 

the patent owner does not consent to its use on reasonable commercial terms (Art. 40 PA). A 

prevailing public  interest  may  even  lead  to  the  expropriation  of  a  patent (Art. 32 PA). For 

example, in many poor countries, the governments have given their own producers of medication 

licenses to produce the drugs used to combat AIDS, as they claim that the patent-owners charge 

too much for their patent-protected drugs. 

 

g) Protection in Practice 

The patent applicant or owner may seek civil and criminal remedies against infringers of the 

patent or the patent application. Civil claims must be addressed to the cantonal court designated 

for patent matters.  This is the commercial court in cantons which have established such special 

forum, e.g. in Zurich the Commercial Court of the Canton of Zurich, in other cantons the Court of 

Appeals.) An appeal to the Federal Supreme Court is possible. Note that the inventor has rights 

from the moment on he files the application, not only when the patent is granted.  

The defendant is also obliged to reveal the source of the infringing products (Art.66b PA), which is 

important in fighting pirated products, as it allows to trace the pirated products back to the 

source, i.e. the producers, the smugglers, importers, traders etc.  

How can the alleged infringer defend himself?  
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Of course, first he will argue that there is no infringement by his product, because it is sufficiently 

different from the patented invention. In other words, he will claim that his product does not fall 

within the claims of the patent (the scope of protection of the patent). Often he will be successful 

as it is perfectly allowable to “work around” a patented invention, as you can build a machine or 

design a process that achieves the same results, but uses different ways and means.  

Additionally, in infringement actions, the defendant will routinely invoke nullity of the patent. 

Consequently, the court will have to assess novelty and non-obviousness of the patent. Since the 

courts will usually revert to an expert opinion for those issues, patent litigation is often time-

consuming and expensive. Thus, patent actions are rarely fought through to the Federal Supreme 

Court. Moreover, as the patent owner risks that the court will decide that the patent is invalid, he 

has quite a risk of his own when starting a lawsuit. Hence he will start a lawsuit only when he is 

completely sure about the validity of his patent.  

Intentional patent infringement is a criminal offence subject to imprisonment of up to one year or 

a fine of up to CHF 100’000.– (Art. 81(I) PA).  

 

5. The Basic Deal of Patent Law 

 

The inventor receives a (limited) monopoly to use and commercialise his invention which is 

economically very valuable. The price of this has to be paid by the buyers of the products or 

services. The profits the inventor benefits from are seen as fair on the one hand, as they are a 

remuneration for creative ideas and the work put into the invention. On the other hand, they are 

an incentive for inventors and researchers to invest in research. However the patent law does not 

want only the inventor to profit, but also the public at large.  

The public should benefit from the patent law system in the following ways: 

1. through the improvement of products and services  

Inventors are encouraged to put work, creativity and investments into making   

new inventions. More inventions are being made and thereby even the public 

benefits through the improved products and services. 
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2. through the limited patent protection 

The term of protection is limited to 20 years only. After the end of this term, the 

invention falls into the public domain, meaning that everybody is free to make use 

of the invention. 

 

3. through the disclosure of the inventions 

In the patent, the invention must be described fully, so that a skilled person 

understands it. Competitors or other inventors may not use the invention for 

commercial purposes, but they may try to improve the invention by conducting 

more research and generating more ideas. 
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Question for Discussion: 

In the light of these arguments, does it make sense to exclude certain inventions (e.g. medical 

treatments and procedures, new breeds of plants or animals, biological processes) from patent 

protection? Or would the society be better off, if patent protection were granted for these 

inventions? 

 

 

 

Sample Cases: 

1) The Company Frontier Biotech would like to register a trademark for its products 

(pharmaceuticals developed with the use of modern biotechnology): “CAP – Certified 

Advanced Production”.     

Aadvise Frontier Biotech upon what the registration process is  and whether they could 

encounter any difficulties with the registration! 

2) Martin is a brilliant baker and produces the best croissants in Switzerland. The customers 

like the particular scent of his croissants which they describe as “honey, toasted, yeasty, 

with a full body and a touch of cinnamon”. Martin has heard about the possibilities of 

trademark protection and asks you, what you as his lawyer could do for him. What is your 

answer? 

 

3) Patent Law: 

The Swiss Supreme Court had to decide the following case: 

The Swedish Company Cosy AB had obtained in 1982 a Swiss patent for one-way diapers. 
The invention as claimed and described in the patent application was a follows: 
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“A disposable diaper (1) with a front section (2), a crotch section (3), a rear section (4) and a 
pair of liquid-permeable wing sections (5) is described. The wing sections extend laterally 
outwards from opposite sides of the rear section, so that the diaper can be applied by 
securing the wing sections to one another, with the front section (2) then being applied on 
these wing sections (5). Finally, the front area is secured on these wing sections (5) with 
multi-use non-elastic adhesive tapes (18). “ 

The Swiss Company Huber & Cie. produces diapers since 1874 when the first washable 

linen diapers where introduced. Since 1972, they have been producing disposable paper 

diapers in various shapes. First they have used buttons to fasten the diapers, since 1986 

they use adhesive tapes. Cosy AB writes them a “Cease and Desist Letter” asking to stop 

the infringement of their patent immediately and pay damages of CHF 275’000.--.  

Advise Huber & Cie. on their best defense strategy! 

 

Annexes: 

- Annex 1: Trademark Registration for Coca-Cola 

- Annex 2: US Patent 
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Annex 1: Trademark Registration for Coca-Cola 

Designation  

Extract date 15.04.2010 

Status Active trademark 

Trademark no. P-325111 

Filing date 14.01.1983 

Expiry date 14.01.2013 

Source of first 
publication 

SOGC no.232 to 05.10.1983 

Application no. 00367/1983 

Trademark 

Trademark image (5 KB) 

 

Owner 

The Coca-Cola Company 
310 North Avenue, N.W. 
Atlanta (GA) 
US-United States of America 

Representative 

E. Blum & Co. AG 
Patent- und Markenanwälte VSP 
Vorderberg 11 
8044 Zürich 

Trademark renewal 195693;  

Goods and services 
Breuvages toniques et sirops pour la fabrication de ces breuvages, contenant 
des extraits de feuilles de coca (sans cocaïne) et de noix de kola. 

Nice classification 
no. 

32 

Trademark type Manufacturer trademark Trade trademark 

Trademark register 
entry date 

26.08.1983 

https://www.swissreg.ch/srclient/images/loadImage?Action=LoadImg&ItemType=tm&ImageType=print&ImageHash=5E7D5630A2C36751B0CDE3418CC8E6C74AA43258.png�
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Designation  

Opposition status No opposition filed 

Date of technical 
update 

25.09.2007 

 

 

Annex 2: US Patent 

United States Patent  6,368,227 
Olson  April 9, 2002  

 
Method of swinging on a swing  

Abstract 

A method of swing on a swing is disclosed, in which a user positioned on a standard swing 
suspended by two chains from a substantially horizontal tree branch induces side to side 
motion by pulling alternately on one chain and then the other.  

 
Inventors:  Olson; Steven (St. Paul, MN)  
Appl. No.:  09/715,198 
Filed:  November 17, 2000 

 
Current U.S. Class: 472/118 
Current International Class:  A63G 9/00 (20060101); A63G 009/00 () 
Field of Search:  472/118,119,120,121,122,123,125  

 
References Cited [Referenced By] 

 
U.S. Patent Documents 

   
242601 June 1881 Clement 
5413298 May 1995 Perreault 
   

Primary Examiner: Nguyen; Kien T.  
Attorney, Agent or Firm: Olson; Peter Lowell  
 
 
 

http://patft.uspto.gov/netacgi/nph-Parser?Sect1=PTO2&Sect2=HITOFF&p=1&u=%2Fnetahtml%2Fsearch-adv.htm&r=0&f=S&l=50&d=PALL&Query=ref/6368227�
http://patft.uspto.gov/netacgi/nph-Parser?Sect2=PTO1&Sect2=HITOFF&p=1&u=%2Fnetahtml%2FPTO%2Fsearch-bool.html&r=1&f=G&l=50&d=PALL&RefSrch=yes&Query=PN%2F0242601�
http://patft.uspto.gov/netacgi/nph-Parser?Sect2=PTO1&Sect2=HITOFF&p=1&u=%2Fnetahtml%2FPTO%2Fsearch-bool.html&r=1&f=G&l=50&d=PALL&RefSrch=yes&Query=PN%2F5413298�
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Claims 

 
 
 
I claim: 
 
1. A method of swinging on a swing, the method comprising the steps of:  
 
a) suspending a seat for supporting a user between only two chains that are hung from a tree 
branch;  
 
b) positioning a user on the seat so that the user is facing a direction perpendicular to the tree 
branch;  
 
c) having the user pull alternately on one chain to induce movement of the user and the swing 
toward one side, and then on the other chain to induce movement of the user and the swing 
toward the other side; and  
 
d) repeating step c) to create side-to-side swinging motion, relative to the user, that is parallel 
to the tree branch.  
 
2. The method of claim 1, wherein the method is practiced independently by the user to create 
the side-to-side motion from an initial dead stop.  
 
3. The method of claim 1, wherein the method further comprises the step of:  
 
e) inducing a component of forward and back motion into the swinging motion, resulting in a 
swinging path that is generally shaped as an oval.  
 
4. The method of claim 3, wherein the magnitude of the component of forward and back 
motion is less than the component of side-to-side motion.  
 
 

 
Description 

 
 

TECHNICAL FIELD  

 

The present invention relates to a method of swinging on a swing.  

 

BACKGROUND OF THE INVENTION  

 

A few basic types of swings have been around for generations. Perhaps the most common is 

one that includes a seat suspended between two ropes or chains that are hung from a tree 
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branch or other substantially horizontal support. These swings are often found in side-by-side 

sets of two or three or more on, for example, a school playground.  

 

Young children often need help to climb onto a swing, and may need a push (sometimes even 

an "underdog" push) to begin swinging. Others may be able to begin the swinging movement 

on their own by pushing with their feet against the ground, and once moving may coordinate 

the motion of their legs and body in what may be called "pumping" to sustain the movement 

of the swing. When swinging in this manner, the user travels along a path as generally shown 

in the cross-section of FIG. 1. Another method of swinging on a swing involves twisting the 

seat around repeatedly so that the chains or ropes are wound in a double helix. When allowed 

to unwind, the swing spins quickly, which can be entertaining for the user.  

 

These methods of swinging on a swing, although of considerable interest to some people, can 

lose their appeal with age and experience. A new method of swinging on a swing would 

therefore represent an advance of great significance and value.  

 

SUMMARY OF THE INVENTION  

 

In accordance with one embodiment of the present invention, a method is provided for 

swinging on a swing. The swing comprises a seat for supporting a user that is suspended 

between two chains that are hung from a substantially horizontal tree branch. The method 

comprises the steps of: a) positioning a user on the seat; and b) having the user pull alternately 

on one chain to induce movement of the user and the swing toward one side, and then on the 

other chain to induce movement of the user and the swing toward the other side, to create 

side-to-side motion. In another embodiment of the invention, the swinging method may be 

practiced independently by the user to create the side-to-side motion from an initial dead stop. 

These and other features of the invention are described in greater detail below.  

 

BRIEF DESCRIPTION OF THE DRAWINGS  

 

FIG. 1 is a schematic top view of the swinging path of a swing used in accordance with 

conventional swinging methods.  

 

FIG. 2 is a front view of a swinging path of a swing used in accordance with one embodiment 
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of the swinging method of the present invention.  

 

FIG. 3 is a schematic top view of a swinging path of a swing used in accordance with a 

second embodiment of the swinging method of the present invention.  

 

DETAILED DESCRIPTION OF THE INVENTION  

 

The present inventor has created, through experimentation on a standard swing, a new and 

improved method of swinging. The swing is of the type described above, in which a seat is 

suspended between two chains that are hung from a substantially horizontal tree branch. As is 

apparent to those of ordinary skill in the area of swinging, the chains could be replaced with 

ropes, cables, or the like, or the tree branch could be replaced with another substantially 

horizontal support such as a metal bar or pole.  

 

The standard swing should be a single swing that is suspended sufficiently far away from 

obstructions to make the practice of the inventive swinging method completely safe. That is, 

the swing should be suspended a sufficient distance away from the trunk of the tree from 

which it suspended, and from any other swing, building, support, overhead wire, or other 

obstruction or threat to safety that may be present.  
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The standard method of swinging on a swing is defined by oscillatory motion of the swing 

and the user along an axis that is substantially perpendicular to the axis of the tree branch 

from which the swing is suspended. This "forward and back" movement has been known for 

generations, and is illustrated in FIG. 1. In contrast to the conventional method of swinging, 

the present inventor has discovered that much greater satisfaction can be obtained by 

alternately pulling on one chain to move the swing and the user toward that side, and then 

pulling on the other chain to move the swing and the user toward that side. This side-to-side 

oscillatory motion of the swing and the user is thus along an axis that is substantially parallel 

to the axis of the tree branch from which the swing is suspended, and is illustrated in FIG. 2. 

This side to side swinging method has the added benefit that it can be continued for long 

periods of time simply by alternately pulling on one chain and then the other. The importance 

of sufficient clearance between the swing and any obstructions or threats to the user's safety is 

apparent.  

 

The present inventor has discovered certain other improvements in the art of swinging on a 

swing, either or both of which can be used in conjunction with the swinging method described 
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immediately above. The first is that the inventive swinging method can be initiated from a 

dead stop without pushing, and without the user having to contact the ground. That is, the user 

can climb onto the swing, and begin from an initial dead stop to pull first on one chain, and 

then on the other chain, alternately until the user and the swing have begun to swing side-to-

side in accordance with the inventive swinging method described herein. This enables even 

young users to swing independently and joyously, which is of great benefit to all.  

 

Another improvement on the swinging method described above is the induction into the side-

to-side swinging movement of a component of forward-and-back motion. That is, by skillful 

manipulation of the body, the present inventor has found it possible to add a relatively minor 

component of forward-and-back motion to the side-to-side swinging motion, resulting in a 

swinging path that is generally shaped like an oval, as is shown in FIG. 3. It is preferred that 

the magnitude of the forward-and back motion (shown in FIG. 3 as being along the Y axis) be 

less than the magnitude of the side-to side motion (shown in FIG. 3 as being along the X 

axis), so that the latter predominates. In this manner, the motion can be more easily continued 

simply by alternately pulling on one chain and then the other in the manner described.  

 

Lastly, it should be noted that because pulling alternately on one chain and then the other 

resembles in some measure the movements one would use to swing from vines in a dense 

jungle forest, the swinging method of the present invention may be referred to by the present 

inventor and his sister as "Tarzan" swinging. The user may even choose to produce a Tarzan-

type yell while swinging in the manner described, which more accurately replicates swinging 

on vines in a dense jungle forest. Actual jungle forestry is not required.  

 

Licenses are available from the inventor upon request. 
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