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Methods of Dispute Resolution in 
International Commercial 
Transactions 
	

Expected	Learning	Outcome:	

− become	familiar	with	 the	basic	concepts	of	 litigation,	mediation	and	alternative	dispute	
resolution		

− be	able	to	decide	on	the	appropriate	means	of	resolving	a	dispute	in	a	given	case	

	

1.	Introduction:	Litigation	and	its	Alternatives	
	 	

Most	 commercial	 contracts	 are	 carried	 through	 to	 completion	without	 serious	 difficulties.	

However	 contractual	 difficulties	 which	 sometimes	 arise	 are	 mainly	 resolved	 by	 the	

discussion	between	the	parties	in	which	they	cannot	agree.	In	these	cases	it	is	necessary	to	

resort	to	an	outside	individual	or	tribunal	to	settle	the	matter.		

There	are	three	principal	methods	by	which	contract	disputes	can	be	resolved:		

	

1.1.	Litigation	
Litigation	is	the	resort	to	a	state	court	established	by	law.	Courts	are	the	primary	means	of	

conflict	resolution	the	states	provide.	The	decisions	of	the	courts	are	backed	by	the	states’	

means	of	enforcement	which	is	in	the	last	resort	the	use	of	police	force.	

	

1.2.	Arbitration	 	
Arbitration	 is	 the	 voluntary	 submission	 of	 disputes	 not	 to	 a	 court,	 but	 to	 a	 person	 or	 a	

tribunal.	This	person	or	 tribunal	has	 to	be	chosen	by	 the	parties.	 	 In	contrast	 to	 litigation,	

arbitration	 is	 a	 consensual	 process	 in	 that	 a	 person	 cannot	 be	 required	 to	 submit	 to	
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arbitration	without	his	agreement.	But	once	he	has	agreed	to	arbitration,	typically	through	

an	arbitration	clause	in	his	contract,	he	can	be	compelled	to	accept	the	arbitration	and	any	

award	against	him.	

State	 enforcement	 authorities	 recognise	 awards	 of	 arbitration	 tribunals	 as	 equivalents	 to	

state	 court	 awards.	 This	 recognition	 is	 almost	 worldwide.	 In	 some	 countries,	 awards	 of	

arbitration	 courts	 can	 be	 enforced	 even	 easier	 than	 those	 of	 foreign	 state	 courts.	 For	

example,	 the	 Russian	 Federation	 does	 not	 enforce	 the	 decisions	 of	 many	 nations’	 state	

courts	for	political	reasons,	but	does	enforce	awards	of	arbitration	courts.	

	

1.3.	Alternative	Dispute	Resolution	(ADR)	 	
ADR	 is	a	process	by	which	a	third	party,	at	 the	 invitation	of	the	contestants,	 is	brought	 in	

with	a	view	to	 the	dispute	being	resolved	amicably	and	without	a	 legally	binding	award.	

ADR	itself	takes	a	variety	of	forms,	including	mediation,	conciliation	and	mini	trial.		

The	mediator	sets	the	framework	for	the	discussion,	but	he	does	not	make	suggestions	as	of	

the	 legal	 situation.	 He	 encourages	 the	 parties	 to	 explore	 and	 discuss	 all	 possibilities	 of	 a	

solution	 themselves.	 A	 division	 is	 usually	made	between	 ‘facultative’	mediation	 in	which	

the	mediator’s	role	is	to	help	the	parties	to	reach	their	own	agreement	without	expressing	

views	or	judgments	of	his	own.	However	in	‘evaluative’	mediation	the	mediator	is	asked	to	

give	an	opinion	which	can	guide	the	parties.		

ADR	is	not	necessarily	an	alternative	to	arbitration,	but	may	be	the	first	part	of	a	two	stage	

process.	‘Med	arb’	(a	combination	of	mediation	and	arbitration)	is	a	procedure	by	which	an	

ADR	mediator	or	other	designated	third	party	 is	authorized	to	act	as	arbitrator	and	give	a	

binding	decision,	if	the	mediation	is	unsuccessful.	

It	is	up	to	the	parties	to	design	the	dispute	resolution	procedure	that	looks	most	promising	

to	them	and	fulfils	their	needs.	They	can	either	predetermine	such	a	procedure	in	contract	

clauses	 or	 decide	 on	 the	 various	 alternatives	 only	 when	 an	 actual	 dispute	 comes	 up	

(However	arbitration	and	ADR	procedures	cannot	be	forced	unto	an	unwilling	party.)		
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2.	The	Nature	of	Litigation	
	

Litigation	 is	a	 full	 trial	under	substantive	and	procedural	rules	before	a	state	court	of	 law.	

The	conduct	of	a	lawsuit	is	called	litigation.		

A	lawsuit	is	a	criminal	or	civil	action	which	is	brought	before	a	court.	The	plaintiff	who	is	the	

party	 commencing	 the	 action	 seeks	 a	 legal	 remedy.	 Often,	 one	 or	 more	 defendants	 are	

required	to	answer	the	plaintiff’s	complaint.	If	the	plaintiff	is	successful,	the	judgment	will	be	

given	in	the	plaintiff’s	favour	and	a	range	of	court	orders	may	be	issued	to	enforce	a	right.	

These	would	be	as	follows:	

• to	impose	a	penalty	or	a	sentence,	

• to	award	damages,	

• to	impose	an	injunction	(court	order)	to	prevent	or	compel	an	act,	

• to	obtain	a	declaratory	judgment	to	prevent	future	legal	disputes.	

A	lawsuit	may	involve	dispute	resolution	of	private	law	issues	between	individuals,	business	

entities	or	non-profit	organizations.	However	states	and	governments	have	–	due	to	their	

sovereignty	and	immunity	-	a	special	status	in	many	countries	that	know	the	separation	of	

civil	and	administrative	courts:	They	are	usually	not	subject	to	the	jurisdiction	of	civil	courts,	

but	to	the	jurisdiction	of	administrative	courts	which	namely	deal	with	cases	where	states	

and	 their	 governments	 are	 involved.	 However,	 the	 government	 is	 treated	 as	 if	 it	 were	 a	

private	 party	 in	 a	 civil	 case	 where	 it	 has	 engaged	 in	 commercial	 activities	 (e.g.	 the	

procurement	of	office	stationery	 is	done	 in	a	civil	 law	contract	and	disputes	about	such	a	

contract	are	heard	in	the	civil	courts).		

A	 contested	 lawsuit	 is	 in	many	 respects	 like	 a	 civilized	battle.	 It	 involves	not	 only	 law	but	

evidence	and	persuasion,	tactics	and	strategy.	It	entails	detailed	preparation	of	one’s	case	so	

as	 to	present	 it	 in	 the	 strongest	 light	 to	 the	 court.	However	 the	proceedings	have	 to	 take	

place	 according	 to	 the	 rules	 of	 procedural	 law.	 Rules	 of	 Court	 exist	 to	 ensure	 the	 proper	

conduct	 of	 the	 litigation,	 including	 the	 exchange	 of	 pleadings	 defining	 the	 issues	 and	 the	

disclosure	and	production	of	relevant	documents.	Reputable	lawyers	do	not	engage	in	sharp	

tactics.	 They	 remember	 that	 while	 they	 have	 a	 duty	 to	 the	 client,	 they	 also	 have	 a	
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paramount	 duty	 to	 the	 court	 and	 the	 public	 in	 general	 to	 act	 in	 a	 proper	 fashion.	 This	

involves	inter	alia	ensuring	that:	

• all	relevant	documents	claimed	are	fully	and	frankly	disclosed,	

• evidence	which	is	known	to	be	false	is	not	put	before	the	court,	whether	by	witness	

or	by	documents,	

• no	unfair	advantage	is	taken	of	the	opponent.	

	

Civil	litigation	is	based	on	the	adversarial	system.	That	means	the	court	adjudicates	only	on	

the	issues	which	the	parties	present	to	it	and	upon	the	evidence	which	the	parties	choose	to	

call.	Apart	from	questions	of	illegality,	the	court	cannot	give	a	judgment	on	the	basis	of	some	

issue	 not	 raised	 by	 the	 parties.	 Neither	 is	 it	 the	 court’s	 duty	 to	 identify	 and	 search	 for	

evidence	on	its	own.	The	adversarial	system	thus	places	a	heavy	burden	on	the	lawyers	on	

both	sides.	They	have	to	ensure	that:	

• the	relevant	issues	of	fact	and	law	are	selected	and	brought	before	the	court,	

• all	the	evidence	which	is	available	to	establish	the	claims	of	their	respective	clients	is	

properly	collated	and	adduced	at	the	trial.		

	

In	 most	 actions	 questions	 of	 fact	 outweigh	 legal	 considerations:	 What	 actually	 has	

happened	and	can	be	proven	to	the	court	in	an	objective	manner?		

In	order	to	decide	whether	you	should	start	litigation,	you	have	to	decide	upon	questions	of	

practicality:		

• Can	the	client	afford	the	costs	of	the	proceedings?		

• Will	the	trial	serve	his	commercial	interest?		

• Is	there	sufficient	evidence	to	prove	his	allegations?	

• Will	the	defendant	be	able	to	meet	his	obligations	out	of	a	judgment	against	him?	

o If	 you	 win	 a	 case	 and	 you	 enforce	 it,	 it	 still	 does	 not	 mean	 that	 you	 will	

actually	 receive	 the	 money,	 i.e.	 compensatory	 damages,	 financial	

compensation.	The	defendant	might	be	unable	to	pay.		
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Very	often	in	business	practice,	companies	do	not	want	to	start	litigation,	even	if	their	claims	

are	well	founded.	The	reason	why	companies	do	not	want	to	sue	an	important	customer	of	

business	 partner	 is	 in	 most	 cases	 that	 is	 could	 damage	 the	 business	 relationship.	 The	

negative	consequences	of	litigation	might	outweigh	the	profits,	in	other	words:	“You	win	the	

case,	but	you	lose	the	business.”	

The	court	will	apply	the	law	–	it	is	their	responsibility	to	base	the	decision	on	the	right	legal	

grounds.	The	lawyers	of	course	present	their	view	of	the	legal	issues	but	the	court	is	not	in	

any	 way	 by	 those	 opinions	 –	 it	 is	 independent	 and	 free	 to	 resolve	 the	 legal	 issues	 as	 it	

deems	right.	

	

Note:	

Very	often	you	hear	from	people	who	have	been	involved	in	litigation	that	they	are	very	

disappointed	with	the	outcome	and	that	they	do	not	feel	that	justice	has	been	done.	How	

does	this	come?	

The	means	 of	 establishing	 the	 facts	 of	 a	 case	 are	 limited.	 In	most	 court	 cases	 it	 is	 not	

possible	for	the	court	to	fully	establish	the	facts	of	the	case	without	doubt.	In	most	cases,	

the	courts	have	to	deal	with	mere	allegations	of	facts	by	the	parties.	However	there	is	no	

objective	proof	 for	 these	 facts.	Facts	 that	are	not	supported	by	objective	proof	are	not	

facts	the	courts	may	consider.		

Further,	it	is	always	a	matter	of	choice	to	determine	which	facts	are	relevant	to	the	case	

and	which	not.	Facts	which	are	subjectively	 important	 to	a	party	 in	 the	 litigation	might	

not	at	all	be	relevant	from	a	legal	point	of	view.		

It	does	not	make	things	easier	for	courts	that	there	is	not	a	clear	legal	solution	for	each	

given	 case.	 Due	 to	 these	 issues,	 courts	 can	 never	 achieve	 “Justice”,	 as	 an	 ideal	 and	

morally	correct	state	of	things	and	persons	in	a	given	case.	They	can	only	achieve	a	kind	

of	“Procedural	Justice”	or	procedural	fairness,	meaning	a	reasonable	outcome	given	the	

facts	 established	 and	 the	 legal	 solution	 found	 in	 a	 procedure	 that	 has	 allowed	 both	

parties	 involved	 to	make	 themselves	heard	and	 introduce	 the	evidence	available	 in	 the	

given	case.	
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3.	The	Nature	of	Arbitration	
	

Arbitration	occurs	where	the	parties	agree	to	submit	disputes	to	arbitrators	designated	by	

them	and	not	the	state.	The	parties	also	agree	to	be	bound	by	the	decision,	usually	called	

the	 award.	 Such	an	 arbitration	 award	 can	be	enforced	practically	worldwide	by	 the	 state	

authorities.	In	this	case	the	award	has	the	same	effects	as	a	court	state	decision.	

It	differs	from	litigation	in	that	it	is	consensual	in	origin1	and	the	judge	is	appointed	by	the	

parties	themselves,	or	by	a	third	party	or	 institution	designated	by	them,	not	by	the	state.	

But	 once	 proceedings	 have	 started,	 the	 system	 is	 adversarial	 just	 like	 litigation	 in	 state	

courts.	

The	fact	that	the	parties	agree	to	be	 legally	bound	by	the	arbitrator’s	award	distinguishes	

arbitration	from	alternative	dispute	resolution.	Arbitration	presupposes	the	existence	of	a	

dispute.	The	arbitrator’s	role	 is	 to	determine	the	rights	of	 the	parties	 in	a	 judicial	manner	

which	means	in	the	light	of	the	evidence	and	re-presentations	they	submit	to	him	and	not	

by	use	of	his	own	knowledge.		

In	any	discussion	of	arbitration,	it	is	important	to	distinguish	the	agreement	from	which	the	

substantive	 dispute	 arises	 (‘the	 primary	 agreement’)	 from	 the	 agreement	 to	 arbitrate	

which	 is	 a	 separate	 agreement,	 even	 if	 not	 physically	 distinct,	 but	merely	 an	 arbitration	

clause	in	the	primary	agreement.	If	there	is	no	arbitration	clause	in	the	contract,	the	parties	

can	agree	on	starting	arbitration	proceedings	by	entering	an	agreement	to	arbitrate.	That	

the	agreement	to	arbitrate	is	a	separate	agreement,	even	if	it	is	incorporated	in	the	primary	

agreement	is	very	important	in	one	case:	If	one	party	claims	that	the	primary	agreement	is	

not	 valid,	 the	 agreement	 to	 arbitrate	 would	 also	 be	 invalid	 and	 the	 state	 courts	 would	

therefore	be	competent	to	hear	the	case.	This	would	be	exactly	what	the	parties	wanted	to	

avoid	in	the	first	place	when	they	added	the	arbitration	clause	to	the	contract.	

	

																																																													
1	Consensual in origin: i.e. though once parties have agreed on arbitration, whether in the substantive contract or 

after the dispute has arisen, they are bound by their agreement.  
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Annex 1: ICC Arbitration and ADR Clauses 

	

Annex 2: Combined Clause 

	

	

4.	The	Nature	of	Alternative	Dispute	Resolution	

	

Alternative	dispute	 resolution	 (ADR)	 includes	dispute	 resolution	processes	and	 techniques	

that	fall	outside	of	the	governmental	judicial	process.	Despite	historic	resistance	to	ADR	by	

the	legal	profession,	ADR	has	gained	widespread	acceptance	among	both	in	recent	years.	In	

fact,	 some	 courts	 now	 require	 some	 parties	 to	 resort	 to	 ADR	 of	 some	 type,	 usually	

mediation,	before	permitting	the	parties'	cases	to	be	tried.		

ADR	is	generally	classified	into	at	least	three	subtypes:		

							•					negotiation	

							•					mediation	

							•					conciliation	

	

The	salient	features	of	each	type	are	as	follows:	

1. In	negotiation,	participation	is	voluntary	and	there	is	no	third	party	who	facilitates	

the	resolution	process	or	imposes	a	resolution.		

2. In	 mediation,	 there	 is	 a	 third	 party,	 a	 mediator,	 who	 facilitates	 the	 resolution	

process	 and	 may	 even	 suggest	 a	 resolution,	 typically	 known	 as	 a	 "mediator's	

proposal".	However	the	mediator	does	not	impose	a	resolution	on	the	parties.	The	

experience	 is	 that	 some	 parties	 benefit	 from	 a	 third	 person	 structuring	 the	

discussion	and	making	 suggestions	about	what	 should	be	discussed,	what	not	and	

what	possible	solutions	could	be	(think	of	marriage	counseling!).	

3. In	Conciliation	 the	parties	to	a	dispute	(including	future	interest	disputes)	agree	to	
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utilize	the	services	of	a	conciliator	who	then	meets	with	the	parties	separately	in	an	

attempt	to	resolve	their	differences	(“shuttle	diplomacy”).		

Conciliation	differs	from	arbitration	in	that	the	conciliation	process	-	in	and	of	itself	-	has	no	

legal	 standing.	 Additionally	 the	 conciliator	 has	 no	 authority	 to	 seek	 evidence	 or	 call	

witnesses.	He	usually	does	not	write	decisions	and	does	not	make	award.		

Conciliation	differs	from	mediation	in	that	the	main	goal	is	to	conciliate	most	of	the	time	by	

seeking	concessions.	In	mediation,	the	mediator	tries	to	guide	the	discussion	in	a	way	that	

optimizes	 the	parties’	 needs,	 takes	 feelings	 into	 account	 and	 reframes	 representations.	 If	

the	conciliator	is	successful	in	negotiating	an	understanding	between	the	parties	develops.	

In	 this	 case	 the	 understanding	 is	 almost	 always	 committed	 to	 writing	 -	 usually	 with	 the	

assistance	of	legal	counsel	-	and	signed	by	the	parties.	With	the	signing	of	both	parties,	the	

understanding	becomes	a	legally	binding	contract	and	falls	under	contract	law.	

4. A	 mini	 trial	 is	 a	 non-binding	 structured	 settlement	 process	 where	 the	 parties	

present	 their	 case	 and	 their	 legal	 arguments	 as	 if	 they	 were	 in	 front	 of	 a	 court.	

However	 the	“court”	does	not	make	a	binding	decision,	but	only	gives	 its	point	of	

view.	Therefore	the	mini	 trial	 is	characterized	by	speed,	 limitation	on	disclosure	of	

documents	and	 relative	brevity	of	 the	hearing.	At	 the	hearing	 lawyers	 for	 the	 two	

parties	present	their	‘best	case’	to	a	panel,	consisting	of	a	neutral	adviser	and	senior	

representatives	 of	 the	 parties	 themselves	 with	 the	 authority	 to	 negotiate	 a	

settlement.	 The	 neutral	 adviser	 may	 be	 asked	 to	 indicate	 his	 view	 of	 the	 likely	

outcome	of	litigation	or	arbitration,	if	the	parties	fail	to	reach	an	agreement.	

	

Question:		

Why	would	this	mini	trial	be	useful,	if	the	only	result	of	it	is	an	adviser	giving	out	

a	non-binding	opinion?	
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5.	ARBITRATION	VERSUS	LITIGATION	
	

Arbitration	 is	 generally	 thought	 to	 be	 more	 confidential	 than	 litigation.	 Furthermore	

arbitrators	 are	 considered	 to	 have	 more	 professional	 expertise	 than	 state	 judges.	

Additionally,	parties	tend	to	think	that	state	courts	will	favour	their	own	nationals	and	thus	

prefer	 to	 have	 a	 tribunal	 of	 neutral	 persons	 sitting	 in	 a	 neutral	 country	 for	 their	

proceedings,	 rather	 than	 one	 party’s	 “home”	 court.	 	 Due	 to	 these	 actual	 and	 perceived	

advantages,	many	commercial	disputes	are	resolved	by	arbitration.		

Arbitration	 has	 certain	 advantages	 for	 the	 commercial	 man.	 The	 parties	 can	 select	 an	

arbitrator	 or	 arbitrators	 in	 whom	 they	 have	 confidence	 and	who	 can	 be	 expected	 to	 be	

familiar	with	the	kind	of	business	 in	which	the	dispute	arises.	The	arbitrators	need	not	be	

lawyers,	 they	 can	 be	 engineers,	 architects,	 bankers	 or	 any	 other	 experts	 in	 the	 relevant	

fields.	 The	proceedings	are	 less	 formal	and	more	 flexible	 than	 litigation.	The	parties	have	

greater	control	over	them,	the	venue	can	be	fixed	by	agreement	with	the	arbitrator	and	(a	

matter	of	considerable	importance)	the	hearing	is	private.	Arbitration	may	also	be	cheaper	

and	 speedier	 than	 litigation.	 The	 court	 fees	 in	 a	 state	 court	 action	 are	 relatively	modest,	

whereas	in	an	arbitration	the	parties	are	responsible	for	the	arbitrator’s	remuneration	and	

expenses	 (which	may	 be	 particularly	 heavy,	 if	 there	 are	 several	 arbitrators	 coming	 from	

different	countries),	and	the	hire	of	accommodation	for	the	hearing.	

On	the	other	hand,	the	arbitrator’s	greater	familiarity	with	the	practices	of	the	industry	or	

market	may	shorten	the	proceedings	and	thus	save	expense.	Arbitration	may	be	faster	if	the	

parties	cooperate	 in	bringing	the	case	to	a	swift	hearing,	but	allows	more	opportunity	 for	

delay	 to	 a	 defendant	 who	 wishes	 to	 prolong	 the	 proceedings.	 However,	 the	 parties	 can	

provide	 for	 the	 arbitration	award	 to	 be	 final,	meaning	 that	 it	 cannot	 be	 challenged	 and	

appealed	to	higher	instances.	This	obviously	shortens	the	whole	procedure,	but	is	risky,	as	

errors	 cannot	 be	 corrected.	 The	 losing	 party	 does	 not	 have	 a	 second	 chance!	 Also,	 the	

atmosphere	of	arbitration	is	generally	considered	to	be	less	hostile	than	that	of	litigation.		
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6.	The	Swiss	System	of	Litigation,	Arbitration	and	Alternative	Dispute	
Resolution	(ADR)	
	

	

6.1.	Litigation	

a)	Sources	of	Law	

In	Switzerland,	the	rules	of	civil	procedure	are	mainly	contained	in	the	procedural	codes	of	

the	 26	 cantons,	 whereas	 the	 vast	 majority	 of	 substantive	 law	 is	 governed	 by	 federal	

statutes.		

In	international	relationships,	as	a	general	rule,	the	Federal	Statute	on	Private	International	

Law	(“PIL	Statute”)	applies	to	the	questions	of	jurisdiction,	applicable	law	and	enforcement	

of	foreign	judgments.	

	
b)	Court	Organisation	and	Appeals	

All	cantons	have	two	levels	of	courts,	the	higher	and	the	lower	court.	In	general	the	higher	

court	is	the	appellate	instance	for	decisions	of	the	lower	courts.	However,	certain	types	of	

claims	are	 to	be	heard	exclusively	by	one	cantonal	 court	and	 the	 judgments	are	 therefore	

not	appealable	on	the	cantonal	level.	

The	 larger	 cantons	 have	 established	 special	 courts	 that	 only	 deal	 with	 certain	 types	 of	

disputes,	such	as	commercial	matters	or	labour	conflicts.	

The	 Federal	 Supreme	 Court	 is	 the	 final	 instance	 for	 appeals	 on	 the	 ground	 that	 federal	

substantive	law	or	individual	rights	granted	by	the	Constitution	have	been	violated.	

	

c)	Jurisdiction	

Jurisdiction	is	the	question	which	court	is	competent	to	hear	a	case.	In	litigation,	the	laws	

generally	provide	for	which	court	is	competent	to	hear	the	case.	The	fundamental	principle	

of	Swiss	 jurisdiction	rules	 is	that	actions	always	have	to	be	brought	at	the	domicile	of	the	
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defendant.	 Exceptions	 have	 traditionally	 been	 made	 where	 other	 factors	 such	 as	 the	

location	 of	 a	 business	 domicile	 or	 real	 estate	 are	more	 relevant	 then	 the	 person	 of	 the	

defendant.	For	example,	employees	have	the	right	to	bring	a	case	to	court	where	the	usual	

place	of	work	is	instead	of	the	legal	seat	of	the	employer.		

In	most	matters,	 the	parties	 are	 allowed	 to	provide	 for	other	 courts	 to	hear	 the	 cases	 in	

their	agreements	(jurisdiction	clauses).	

Question:	What	happens	if	–	for	example	in	an	international	sales	contract	–	there	is	

no	jurisdiction	clause?	Which	court	would	be	competent	to	decide	upon	a	dispute?	

	

d)	Applicable	Law	

For	domestic	cases	without	international	connections,	Swiss	law	applies.	

However,	 in	 an	 international	 context	 parties	 may	 as	 a	 general	 rule	 freely	 choose	 the	

applicable	 law,	whereas	 in	other	areas	of	 legal	 relationships	a	choice	of	 law	 is	usually	not	

admissible.	Restrictions	apply	for	certain	types	of	contracts	such	as	employment	contracts	

and	consumer	contracts.	 In	 the	absence	of	a	choice	of	 law,	 the	rules	of	 the	country	most	

closely	connected	with	the	contract	apply.	

Question:	What	happens	if	–	for	example	in	an	international	sales	contract	–	there	is	

no	choice	of	law	clause?	Which	law	would	be	applied	by	the	competent	court?	

There	is	no	such	freedom	regarding	procedural	law,	meaning	the	rules	the	courts	apply	with	

regard	 to	 the	 court	 procedure.	 Each	 court	 applies	 the	 procedural	 rules	 in	 force	 in	 its	

country.	

	

e)	Costs	

aa)	Court	fees		

Court	 Fees	 are	 levied	 pursuant	 to	 fees	 schedules	which	 vary	 from	 canton	 to	 canton.	 The	

court	fees	are	rather	modest	in	Switzerland.	According	to	the	Zurich	fee	schedule,	the	court	

fees	are	for	a	proceeding	with	an	amount	in	dispute	of:	
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-	CHF	100’000		 between	CHF	6’500	and	CHF	8’500	

-	CHF	1’000’000	 between	CHF	23’000	to	CHF	30’000.	

Court	fees	are	borne	by	the	losing	party!	

As	a	general	rule,	the	losing	party	has	to	bear	the	costs	of	the	proceedings.	If	neither	of	the	

parties	 wins	 entirely,	 the	 fees	 are	 to	 be	 borne	 by	 the	 parties	 in	 accordance	 with	 the	

percentage	of	 their	winning	 and	 losing.	 If	 the	plaintiff’s	 claim	was	 for	 CHF	100’000	 and	 a	

judgment	 of	 the	 court	 is	 given	 for	 CHF	66’000,	 the	 plaintiff	will	 have	 to	 pay	 1/3	 and	 the	

defendant	2/3	of	the	court	fees.	So	if	the	court	fees	are	of	CHF	15’000,	the	plaintiff	has	to	

pay	CHF	5’000	and	the	defendant	CHF	10’000.		

bb)	Attorney’s	Fees	

Attorneys	generally	base	 their	 charges	 for	 services	 rendered	on	hourly	 rates.	However	 for	

court	 proceedings,	 each	 canton	 has	 enacted	 a	 schedule	 for	 attorney’s	 fees.	 This	 schedule	

takes	into	account	the	amount	in	dispute,	the	difficulties	of	the	case	and	the	amount	of	work	

which	 has	 to	 be	 done	 by	 the	 attorney.	 Expenditures	 of	 the	 attorney	 such	 as	 cost	 for	

telecommunications,	translation	services,	travel	costs	and	accommodation	are	reimbursable	

separately.	Based	on	these	criteria,	a	court	in	Zurich	would	award	the	following	fees,	if	the	

amount	in	dispute	is:		

-	CHF	100’000	 between	CHF	9’000	and	CHF	18’000	

-	CHF	1’000’000	 between	CHF	28’000	and	CHF	56’000.	

Swiss	 attorneys	 are	 not	 allowed	 to	 enter	 into	 fee	 contingency	 agreements,	 i.e.	 taking	 a	

percentage	of	the	amount	won	in	court	or	taking	nothing,	if	no	amount	is	won.	

Under	Swiss	civil	procedure	rules	-	in	contrast	to	US	civil	procedure	laws	-	fee	shifting	is	the	

general	rule.	Thus,	in	litigation	the	losing	party	has	not	only	to	pay	court	fees,	but	the	court	

will	also	award	the	winning	party	reasonable	compensation	for	its	legal	fees.	

Combined,	the	rules	for	paying	the	court	fees	and	the	attorney’s	fees	place	a	heavy	burden	

upon	the	losing	party:	the	 losing	party	pays	the	court	fees	and	double	attorney’s	fees	(his	

own	and	his	opponent’s).	Therefore	there	are	strong	incentives	for	the	plaintiff	not	to	claim	



 14 

more	 than	 the	 court	 will	 probably	 adjudicate	 and	 for	 the	 respondent	 to	 give	 in	 to	

reasonable	claims.	

	

f)	Enforcement	

Swiss	 court	 decisions	 and	 foreign	 judgments	 recognized	 in	 Switzerland	 are	 enforced	

pursuant	 to	 the	 Federal	 Code	 on	 Debt	 Collection	 Proceedings	 and	 Bankruptcy,	 if	 they	

concern	a	claim	for	money;	otherwise	(e.g.	 if	police	has	to	be	used),	cantonal	rules	apply.	

Basically,	 the	 creditor	 has	 to	 file	 an	 application	 for	 an	 “order	 to	 pay”	 with	 the	 Debt	

Collection	Office;	 the	 debtor	may	 deny	 the	 claim	 by	 declaring	 “opposition”.	 The	 creditor	

then	has	to	apply	for	a	court	decree	lifting	such	opposition.	After	removal	of	the	opposition,	

the	execution	 is	continued,	depending	on	the	person	of	 the	debtor,	either	by	seizure	and	

realization	of	specific	assets	or	by	the	institution	of	bankruptcy	proceedings.	

	

6.2.	Arbitration	

a)	Sources	of	Law	

In	arbitration	matters,	 the	 legal	 framework	 for	purely	domestic	 (Swiss)	cases	 is	set	by	the	

provisions	 of	 the	 Concordat	 on	 Arbitration,	 an	 intercantonal	 agreement	 in	 the	 field	 of	

cantonal	legislation.		

In	 international	 transactions	 the	 rules	 on	 arbitration	 of	 the	 Private	 International	 Law	

Statute	PIL	apply.	The	 legal	basis	 for	arbitration	as	set	by	the	PIL	Statute	 is	very	 liberal:	 It	

does	not	force	mandatory	local	provisions	upon	the	parties.	Thereby	it	leaves	room	for	the	

optimum	application	of	any	arbitration	rules	chosen	by	the	parties.		

Such	 arbitrations	 rules	 (rules	 for	 arbitration	 procedures	 similar	 to	 the	 states’	 procedural	

laws)	are	formulated	by	private	organisations.	 In	Switzerland,	the	Chambers	of	Commerce	

of	 the	major	cities	have	drafted	 joint	 rules,	 the	“Swiss	Rules	of	 International	Arbitration”,	

which	include	a	model	arbitration	clause	to	be	inserted	into	the	contract.		
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Recognition	 and	 enforcement	 of	 a	 foreign	 arbitral	 award	 are	 governed	 by	 the	 New	 York	

Convention	 on	 Recognition	 and	 Enforcement	 of	 Foreign	 Arbitral	 Awards.	 Various	

international	and	Swiss	organizations,	such	as	the	World	 Intellectual	Property	Organization	

(WIPO),	the	International	Chamber	of	Commerce	(ICC)	or	the	different	(binational)	Chambers	

of	 Commerce,	 provide	 rules	 and	 the	 infrastructure	 for	 arbitration	 proceedings.	 Such	

proceedings	 usually	 are	 at	 the	 disposal	 of	 any	 interested	 parties,	 regardless	 of	 domicile.	

Typically,	 the	 arbitration	 court	 has	no	 recourse	 to	 coercive	measures.	 By	 agreeing	 to	 take	

part	in	the	proceedings,	the	parties	waive	their	rights	to	submit	the	matter	to	the	ordinary	

courts.	

	

b)	Court	Organization	and	Appeals	

The	composition	and	the	seat	of	the	arbitral	tribunal	are	determined	either	by	the	parties	

themselves	or	by	the	arbitration	rules	chosen	by	them.	

	

c)	Jurisdiction	

Generally,	the	parties	are	completely	free	to	determine	the	arbitrators	who	will	decide	on	

their	case.	

	

d)	Applicable	Law	

The	parties	of	an	 international	arbitration	matter	may	 freely	choose	 the	 law	applicable	 in	

the	decision.	They	may	even	agree	on	the	application	of	rules	other	than	national	laws,	such	

as	trade	usages,	or	they	may	authorize	the	tribunal	to	decide	“ex	aequo	et	bono”,	meaning	

that	the	tribunal	uses	its	own	judgment	applying	principles	of	fairness	and	good	faith.	

	

e)	Costs	

In	Switzerland,	like	in	most	countries,	there	are	no	state	regulations	regarding	the	costs	and	

fees	 charged	 by	 the	 arbitration	 courts.	 Some	 permanent	 bodies	 dealing	 with	 arbitration	
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proceeding,	like	the	International	Chamber	of	Commerce	(ICC),	have	established	rules	that	

are	loosely	modelled	after	the	principles	used	in	Swiss	courts.	Else,	as	arbitration	is	a	private	

business	based	upon	a	contract	between	the	parties,	the	parties	are	free	to	provide	for	their	

own	terms	of	the	arbitration.	

	

f)	Enforcement	

Arbitration	awards	are	enforced	 in	Switzerland	 just	as	 state	courts’	decisions.	 If	 there	are	

doubts,	whether	 an	 award	 is	 enforceable	 or	 not,	 any	 party	 can	 demand	 a	 state	 court	 to	

certify	that	it	is	actually	enforceable.	

	

6.3.	Alternative	Dispute	Resolution	

Alternative	 Dispute	 Resolution	 does	 not	 follow	 any	 formal	 procedures.	 The	 parties	

themselves	decide	about	how	 they	would	 like	 to	 cooperate	on	 finding	a	 solution	 to	 their	

dispute.	

If	they	retain	a	third	person	to	help	them	in	the	process	(mediator,	conciliator),	they	define	

his	role	in	an	agreement.	

	

Annex 3: Arbitration Agreement 

	

Annex 4: Mediation Agreement 
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Cases	for	Discussion:	
	

Which	kind	of	dispute	resolution	would	you	provide	in	the	following	cases?	

	

a)	Turbines	for	the	Turkish	Government	

ABB	Corp.	of	Baden,	Switzerland,	enters	into	an	agreement	with	the	government	of	Turkey	

for	the	delivery	and	installation	of	12	turbines	for	the	hydro-electric	power	plant	to	be	built	

at	the	Ilisu	dam	for	the	price	of	several	hundred	million	Euros.	

	

b)	Mueller	AG	of	Olten	contracts	with	Mercedes	Benz	for	the	delivery	of	the	injection	valves	

to	be	used	in	all	Mercedes	Benz	automobiles.	The	parts	are	crucial	for	the	functioning	of	the	

engines.	The	delivery	 is	made	“just	 in	 time”,	meaning	no	delays	are	allowed	as	the	whole	

production	 would	 be	 stopped.	 For	 Mueller	 AG,	 the	 contract	 is	 vital,	 both	 in	 terms	 of	

economics	(40%	of	turnover	and	60%	of	profits	of	the	company	come	from	this	agreement)	

as	well	as	in	terms	of	prestige.	

	

c)	Mueller	 AG	 of	 Olten	 agrees	 to	 deliver	 to	 the	 Karstadt	 department	 stores	 of	 Germany	

12’000	Swiss	Army	Pocket	knives	for	the	price	of	CHF	75’000.	

	

Annexes:		

-	Annex	1:	ICC	Arbitration	and	ADR	Clauses	

-	Annex	2:	Combined	Clause	

-	Annex	3:	Arbitration	Agreement	

-	Annex	4:	Mediation	Agreement	
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Annex 1: ICC Arbitration and ADR Clauses 

	

a)	Arbitration	Clause	
	

"All	 disputes	 arising	 out	 of	 or	 in	 connection	 with	 the	 present	 contract	 shall	 be	 finally	

settled	under	the	Rules	of	Arbitration	of	the	International	Chamber	of	Commerce	by	one	

or	more	arbitrators	appointed	in	accordance	with	the	said	Rules."	

	

b)	Suggested	ICC	ADR	clauses	
 

Four alternative ICC ADR clauses are suggested. They are not model clauses, but suggestions,  

which parties may adapt to their needs, if required. Their enforceability under the law applicable  

to the contract should be evaluated. 

 

- Optional ADR 

"The parties may at any time, without prejudice to any other proceedings, seek to settle 

any dispute arising out of or in connection with the present contract in accordance with 

the ICC ADR Rules."  

 

 

- Obligation to consider ADR 

"In the event of any dispute arising out of or in connection with the present contract, the 

parties agree in the first instance to discuss and consider submitting the matter to 

settlement proceedings under the ICC ADR Rules."  

 

 

- Obligation to submit dispute to ADR with an automatic expiration mechanism  

"In the event of any dispute arising out of or in connection with the present contract, the 

parties or submit the matter to settlement proceedings under the ICC ADR Rules. If the 

dispute has not been settled pursuant to the said Rules within 45 days following the filing 

of a Request for ADR or within such other period as the parties may agree in writing, the 

parties shall have no further obligations under this paragraph." 
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- Obligation to submit dispute to ADR, followed by ICC arbitration as required  

"In the event of any dispute arising out of or in connection with the present contract, the 

parties agree to submit the matter to settlement proceedings under the ICC ADR Rules. 

If the dispute has not been settled pursuant to the said Rules within 45 days following the 

filing of a Request for ADR or within such other period as the parties may agree in 

writing, such dispute shall be finally settled under the Rules of Arbitration of the 

International Chamber of Commerce by one or more arbitrators appointed in accordance 

with the said Rules of Arbitration."  

	

	

Annex 2: Combined Clause 

 

11.      DISPUTE RESOLUTION. 

 

         11.1 General Agreement Regarding Dispute Resolution. Any dispute 

arising out of or relating to this Agreement will be resolved in accordance 

with the procedures specified in this Section 11, which will be the sole 

and exclusive procedures for the resolution of any such disputes. The 

parties intend that these provisions will be valid, binding, enforceable 

and irrevocable and will survive any termination of this Agreement; 

provided, however, that this Article will not apply to any dispute 

concerning the validity, ownership or control of the trademarks licensed by 

PEII to the Company pursuant to the Trademark License Agreement or the 

copyrights to any programming supplied by Licensor to the Program Supply 

Agreement, and instead any such dispute will be litigated in a court of 

law. 

 

         11.2 Notification and Negotiation. The parties will promptly 

notify each other in writing of any dispute arising out of or relating to 

this Agreement. The parties will attempt in good faith to resolve any 
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dispute arising out of or relating to this Agreement promptly by 

negotiation between executives who have authority to settle the 

controversy. All reasonable requests for information made by one party to 

the other will be honored. All negotiations pursuant to this clause are 

confidential and will be treated as compromise and settlement negotiations 

for purposes of applicable rules of evidence. 

 

         11.3 Mediation. If any such dispute remains unresolved within 

thirty (30) days of original notice thereof, the parties will endeavor to 

resolve any dispute arising out of or relating to this Agreement by 

mediation under the CPR Mediation Procedure for Business Disputes. Unless 

the parties agree otherwise, the mediator will be selected from the CPR 

Panel of Neutrals with notification to CPR. 

 

         11.4 Arbitration. Any controversy or claim arising out of or 

relating to this Agreement or the breach, termination or validity thereof, 

which remains unresolved forty-five (45) days after appointment of a 

mediator, will be settled by arbitration by a sole arbitrator in accordance 

with the CPR Non-Administered Arbitration Rules; provided, however, that if 

either party will not participate in a non-binding procedure described 

above in Sections 11.2 and 11.3, the other may initiate binding arbitration 

before expiration of the above period for negotiation and mediation. The 

arbitration will be governed by the United States Arbitration Act, 9 U.S.C. 

ss. 1-16, and judgment upon the award rendered by the arbitrator may be 

entered by any court having jurisdiction thereof. The place of arbitration 

will be Los Angeles, California. 
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Annex 3: Arbitration Agreement 

	 	

ARBITRATION AGREEMENT:  Agreement to arbitrate all differences arising out 
of a contract 

AGREEMENT TO ARBITRATE 

Agreement made, effective as of _________[date], between _________, of 
_________[address], _________[city], _________ County, _________[state], and 
_________, of _________[address], _________[city], _________ County, 
_________[state]. 

In consideration of the terms and covenants of this agreement, and other valuable 
consideration, the receipt of which is acknowledged, the parties agree as follows: 

SECTION ONE. 

MATTERS TO BE SUBMITTED TO ARBITRATION 

All disputes and controversies of every kind and nature between the parties to this 
agreement arising out of or in connection with _________ [specify general agreement to 
which arbitration agreement relates] as to the existence, construction, validity, interpretation 
or meaning, performance, nonperformance, enforcement, operation, breach, continuance, or 
termination of the agreement shall be submitted to arbitration pursuant to the procedure set 
forth in this agreement. 

SECTION TWO. 

PROCEDURE 

Either party may demand such arbitration in writing within _________ [number] days 
after the controversy arises, which demand shall include the name of the arbitrator 
appointed by the party demanding arbitration, together with a statement of the matter in 
controversy. 

Within _________[number] days after such demand, the other party shall name 
_________[his or her] arbitrator, or in default of such naming, such arbitrator shall be 
named _________[immediately] by the Arbitration Committee of the American 
Arbitration Association, and the two arbitrators so selected shall name a third arbitrator 
within _________[number] days or, in lieu of such agreement on a third arbitrator by 
the two arbitrators so appointed, a third arbitrator shall be appointed by the Arbitration 
Committee of the American Arbitration Association. 

The arbitration costs and expenses of each party shall be borne by that party. 
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The arbitration hearing shall be held at _________ [place of hearing] on _________ 
[number] days’ notice to the parties. 

The arbitration rules and procedures of _________ [particular trade, industry, or 
association] shall be used in the arbitration hearing and the law of evidence of the State 
of _________ shall govern the presentation of evidence at such hearing. 

The arbitration hearing shall be concluded within _________ [number] days unless 
otherwise ordered by the arbitrators, and the award on the hearing shall be made within 
_________ [number] days after the close of the submission of evidence. 

An award rendered by a majority of the arbitrators appointed under this agreement shall be 
final and binding on all parties to the proceeding during the period of this agreement, 
and judgment on such award may be entered by either party in the highest court, state 
or federal, having jurisdiction. 

SECTION THREE. 

AGREEMENT AS BAR TO SUIT 

A. The provisions of this agreement shall be a complete defense to any suit, action, or 
proceeding instituted in any federal, state, or local court or before any administrative 
tribunal with respect to any controversy or dispute arising during the period of this 
agreement and which is arbitrable as set forth in this agreement. 

B. The arbitration provisions of this agreement shall, with respect to such controversy or 
dispute, survive the termination or expiration of _________ [specify agreement to 
which arbitration agreement relates]. 

SECTION FOUR. 

LACK OF ARBITRATORS’ AUTHORITY TO MODIFY AGREEMENT 

Nothing contained in this agreement shall be deemed to give the arbitrators any authority, 
power, or right to alter, change, amend, modify, add to, or subtract from any of the provisions 
of _________[specify agreement to which arbitration agreement relates]. 

SECTION FIVE. 

GOVERNING LAW 

It is agreed that this agreement shall be governed by, construed, and enforced in 
accordance with the laws of the State of _________. 
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SECTION SIX. 

ENTIRE AGREEMENT 

This agreement constitutes the entire agreement between the parties and any prior 
understanding or representation of any kind preceding the date of this agreement shall not be 
binding upon either party except to the extent incorporated in this agreement. 

SECTION SEVEN. 

MODIFICATION OF AGREEMENT 

Any modification of this agreement or additional obligation assumed by either party in 
connection with this agreement shall be binding only if evidenced in writing signed by each 
party or an authorized representative of each party. 

SECTION EIGHT. 

NOTICES 

Any notice provided for or concerning this agreement shall be in writing and be deemed 
sufficiently given when sent by certified or registered mail if sent to the respective address of 
each party as set forth at the beginning of this agreement. 

SECTION NINE. 

PARAGRAPH HEADINGS 

The titles to the paragraphs of this agreement are solely for the convenience of the parties 
and shall not be used to explain, modify, simplify, or aid in the interpretation of the provisions 
of this agreement. 

In witness, each party to this agreement has caused it to be executed at _________ [place 
of execution] on the date indicated below. 

   

[Signatures and date(s) of signing] 
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Annex 4: Mediation Agreement 

	

MEDIATION AGREEMENT:  General agreement to mediate a specific dispute with 
designation of mediator and terms 

AGREEMENT TO MEDIATE 

______________________________ [Names] agree to have _____________________ 
[Mediator] administer the mediation of their dispute concerning: 
_________________________ [identify dispute] on the following terms and conditions: 

Mediation Procedures 

The mediation shall be held and conducted according to this Agreement to Mediate and 
the current Mediation Procedures of _________ [Mediation Administrator] attached and 
incorporated here. 

Mediator 

The parties agree that _________________________ will be the Mediator. The Parties 
recognize that the Mediator is an independent contractor and not an agent or employee of 
_________________ [Mediation Administrator]. 

Mediation Fees 

The Mediation fee will be $_____ for a minimum of five hours; an additional fee of 
$_____ per _________ [hour or party] will be charged thereafter, both plus costs. 
Mediator travel time and expenses will be charged at Bar Association rates; incidental 
expenses at cost. The parties agree to prepay Mediation fees as follows: 

Amount: $_____, payable by _________________ [party] 

Amount: $_____, payable by _________________ [party] 

and the parties understand that the Mediation Session will not take place until such fees 
are prepaid as provided for. 

Any charges for Mediation Fees in excess of the amount on deposit shall be paid within 
seven days in equal proportions or, if agreed otherwise, in such other proportions as the 
parties have agreed. The Mediator’s expenses and travel time shall be paid in 
accordance with _________________ [Mediation Administrator] policy. At the 
conclusion of the mediation, after deduction of the administrative fee, the fee for the 
Mediator’s time and the reimbursement of expenses, any unused prepaid Mediation 
Fees will be promptly returned to the parties in the proportions in which they were 
prepaid. 
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Consulting with Legal Advisers 

Any party not represented by a legal adviser or in appropriate cases other professional 
adviser is advised to consult one before, during, and after the Mediation Session and before 
finalizing an agreement reached pursuant to the Mediation. The parties recognize that neither 
_________________ [Mediation Administrator] nor the Mediator is giving legal advice or 
acting as a lawyer for any of the parties or analyzing or protecting any party’s legal rights. 

Private Sessions 

The Mediator may hold private sessions with only one party. These private sessions are 
designed to improve the Mediator’s understanding of the party’s position. Information gained 
by the Mediator through such a session is confidential unless (a) it is in any event publicly 
available or (b) the Mediator is specifically authorized by that party to disclose it. 

Confidentiality 

a. The parties recognize that the Mediation Session is for the purpose of attempting to 
achieve a negotiated settlement and as such all information provided during the 
Mediation Session is without prejudice and will be inadmissible in any litigation or 
arbitration of the dispute. Evidence which is otherwise admissible shall not be rendered 
inadmissible as a result of its use in the Mediation Session. The parties will not 
subpoena or otherwise require _________________[Mediation Administrator] or the 
Mediator or any other person attending the mediation under the auspices of 
_________________[Mediation Administrator] to testify or produce records, notes, or 
any other information or material whatsoever in any future or continuing proceedings. 

All documents, statements, information, and other material produced or given for or during 
the Mediation whether in writing or orally, shall be held in confidence by the parties 
and shall be used solely for the purposes of the Mediation. At the termination of the 
Mediation all such material shall be returned to the originating party or forthwith 
destroyed at their option. 

Termination of Mediation Session 

Either of the parties or the mediator shall be entitled in their absolute discretion to 
terminate a Mediation Session at any time without giving any reason therefore. 

Name:   

Address:   

Date:   

   

   

[Signatures of parties] 
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Accepted to administer the Mediation as provided for: 

Date:   

   

   

[Signature of mediation administrator] 

	

	

 

 

 

 

	


