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Public Law

0B1. Introduction and Expected Learning Outcome

At the end of this section on the Introduction to Public Law you will have a basic understanding of

the following:

 The definition of Public, Constitutional and Administrative Law;
 The fundamentals of the organization of the state, the government and the administration;

and
 The general characteristics and guiding principles of Public Law;
 The relevance of Public Law in private life and business;
 The basic rights protected by the Constitution.

For a concise English language introduction into Swiss Public Law see: Joseph Voyame,

Introduction; Jean-Francois Aubert/Etienne Grisel, The Swiss Federal Constitution; Thomas

Fleiner, Cantonal and Federal Administrative Law of Switzerland, all three in: Dessemontet/Ansay

(eds.), Introduction to Swiss Law, Kluwer/Schulthess, The Hague/Zurich, 2004, p. 1 - 46.

Annex 1 to this contains an translation of the Swiss constitution into the English language: Please

have it at hand and look up the relevant articles while reading the text below.

1B2. The  Political Levels

Switzerland is a multi-ethnic, multilingual and multi-confessional nation shaped by the will of its

people. It has been a federal state since 1848 - one of 23 in the world and the second oldest after

the United States of America. Switzerland has a federal structure with three different political
levels: the Confederation, the cantons and the communes.

 The Confederation: This is the term used in Switzerland to describe the State. The

Confederation has authority in all - but only - in the areas where it is expressly empowered
by the Federal Constitution, such as in foreign and security policy, customs and monetary
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affairs, nationally applicable legislation and certain other areas. Tasks which do not expressly fall

within the domain of the Confederation are matters for the Cantons.

 The Cantons: Switzerland consists of 26 Cantons. These are the original states which joined
together in 1848 to form the Confederation. Each Canton has its own constitution, parliament

and courts.

 The Communes: All Cantons are divided into communes, of which there are currently 2’758.

Around one-fifth of these communes have their own parliaments (mostly the cities); in the

others decisions are taken by a process of direct democracy in the local assembly. In addition to

the tasks entrusted to them by the Confederation and the Canton (such as the administration of

the land register, the family registers etc.) the communes have their own competencies in the

areas of education and social affairs, energy supply, road building, local planning, taxation. To a

large extent, these powers are self-regulated, meaning that the communes have the authority

to pass their own laws in these fields. The degree of autonomy granted to the Communes is

determined by the Cantons and therefore varies considerably.

Due to these three different levels of the state organisation, the people become involved (by voting

on matters, by electing officers or by becoming officers themselves) on all three different levels.

The Logic of the Confederation:

In a Confederation, independent states join together and agree to cede part of their sovereignty
to a central government. They remain competent in all those matters, which are not expressly

delegated to the central (or “federal” government). So if the need for a new regulation arises, first it

has to be determined whether the cantons or the federal government are competent to enact

legislation. Only if there is an express provision in the Federal Constitution that empowers the

federal government, it is competent. Else only the cantons are competent. In such a case, if the new

legislation should reasonably be enacted by the federal government because of its national scope

and importance, then the constitution must be changed first.

In a Departmental System, in contrast to a confederation, the constitution assigns the central

government to hold all power. The  departments have only the competences given to it by the

constitution or delegated to it by the central government. In such a system, the departments do not

have their own parliaments, governments and courts. Neither do they have their own constitutions

or the right to appoint the government authorities and the judges.

Example:
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You certainly know that some cantons have enacted laws banning smoking in restaurants or

even in all public places. As other cantons have not done so or have passed less restrictive

regulations, the “lung league”  would like the federal government to enact a law banning

smoking in all public places all over Switzerland.

Who is competent to enact such a legislation: the cantons, the federal government, both or

none of them?

2B3. The Political Organisation of the Confederation

The political organisation of the confederation (like in the Cantons) follows the principles of

separation of powers - as suggested by Montesquieu - and adds the people as the fourth and
supreme power.

The people: the supreme authority

According to the Federal Constitution, the Swiss people are sovereign and ultimately the

supreme political authority. The concept includes all Swiss adults who are eligible to vote -

some 4.8 million citizens, equivalent to around 60 per cent of the resident population.

Those under the age of 18 and foreign nationals have no political rights at federal level.

elects

The Parliament: the legislative authority

The Swiss Parliament consists of two chambers:

a) The National Council, through its 200 members, represents the population of the

country as a whole - the individual cantons are represented in proportion to the number of

their inhabitants.

b) The Council of States represents the 26 Cantons - 20 cantons are each represented by

two members while the six so called half-cantons each send one representative to the 46-

strong chamber. Both chambers are directly elected by the people.
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elects

a) The Government: the executive authority

The government of Switzerland consists of the seven members of the Federal Council, as

well as the Federal Chancellor, and is elected by the United Federal Assembly (i.e. the

National Council and the Federal Council sitting together) for a four-year term.

The President of the Swiss Confederation is a member of the Federal Council elected each

year and is considered first amongst equals during that time. He chairs the sessions of the

Federal Council, represents Switzerland abroad and undertakes special ceremonial duties.

and

b) The Supreme Court: the judicial authority

The highest rulings in Switzerland are made by the Federal Supreme Court in Lausanne and

the Federal Insurance Court in Lucerne.

3B4. The  Federal Council: The Executive Branch

The Federal Council is the highest executive authority of the country and is primarily responsible

for the activities of the Government. It must continuously

- assess the situation arising from developments in the state and society and from events at

home and abroad;

- define the fundamental goals of state action and determine the resources needed to attain

them;

- plan and co-ordinate the Government policy and ensure its implementation;

- represent the Confederation at home and abroad.
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Furthermore, the Federal Council must regularly and systematically scrutinise the workings of the

Federal Administration in order to ensure its effectiveness and efficiency as well as the legality and

practicality of its activities.

The Federal Council also takes part in the legislative process by

- leading the preliminary proceedings of legislation;

- submitting federal acts and decrees to the Federal Assembly;

- enacting regulations in so far as the Federal Constitution or federal law empowers it to do

so (so called ordinances).

Finally, the Federal Council hears and determines matters of administrative law in so far as

provision is made in federal legislation on administrative jurisdiction.

It drafts the budget and the State accounts and approves cantonal decrees in controversial cases as

long as this is provided for in a federal decree requiring a compulsory referendum.

The Federal Chancellor is the chief of staff for the Federal Council.

4B5. The  Federal  Courts: The Third Branch (Judiciary Power)

7B5.1  The Federal Courts of First Instance

9Ba) The Federal Criminal Court

The Federal Criminal Court in Bellinzona rules on criminal cases that fall within the federal

jurisdiction (police and prosecution of crime as well as criminal courts are originally matters in the

competence of the cantons). These cases include matters relating to organised crime, money

laundering and corruption.

It also hears cases against official acts by the Attorney General of Switzerland or the federal

examining magistrates.

10Bb) The Federal Administrative Court

The Federal Administrative Court (now in Berne, later in Saint Gall) rules on appeals against

administrative orders from the Federal Administration.
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8B5.2  The Federal Courts of Highest Instance
11Ba) The Federal Supreme Court

The Federal Supreme Court is the court of highest instance in Switzerland. In deciding cases, it

fulfils the tasks of

- providing those seeking justice with legal redress in specific cases

- ensuring the uniform application of federal law. This is necessary: as the courts are

cantonal, each court might develop its own interpretations of the law if there was not a

common highest instance that sees to it that all legal questions are decided in the same

way.

- contributing to the further development of the law.

On appeal, it reviews the decisions of the highest cantonal courts and other authorities of the

Confederation to ensure they are compatible with the applicable law. It is also responsible for

ensuring that rules applicable to making, applying and interpreting the law are adhered to.

It is the highest court to rule on disputes concerning:

- private law (disputes between persons)

- criminal law (criminal proceedings against individual persons)

- public and administrative law (disputes between persons and the State, between cantons

and between the Confederation and the cantons).

The Federal Judges are elected by the United Federal Assembly for a period of six years. The

Assembly observes linguistic, regional and party-political criteria in the elections. In principle, the

office is open to all Swiss citizens. No legal training is formally required under constitutional law,

although in practice it is a requirement.

12Bb) The Federal Insurance Court

The Federal Insurance Court is based in Lucerne and is considered to be an organisationally

independent division of the Federal Supreme Court. It is the final instance in administrative court

actions against decisions of cantonal insurance courts and other authorities in the domain of federal
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social insurance. It rules on cases involving benefit claims, such as pensions, daily allowances or

payments in kind, and compulsory payments by the insured person or the employer in the social

insurance branches.

Besides its rulings in individual cases, the decisions of the court are important for the harmonized

interpretation of the fragmented social insurance legislation and its development.

5B6. The European Court of Human Rights

In specific cases regarding human rights, the Swiss Supreme Court is not the last instance. The

decisions of the Federal Supreme Court can be referred to the European Court of Human Rights in

Strasbourg, if the claimant alleges a breach of fundamental human rights. The Court has been

installed by the European Human Rights Convention. This is an international treaty, to which

Switzerland has adhered. The Convention protects the most fundamental rights of persons.

The European Court of Human Rights is an example of an international court. As the single states

are autonomous, no country can be forced to accept the jurisdiction of such a court. The member

states of the Convention have assumed the duty to respect the fundamental rights of the

Convention and the jurisdiction of the Court voluntarily.

6B7. How is New Legislation Enacted?

In Switzerland, the process for the adoption of a new law is complex and often lengthy. It takes at

least 12 months, but it may also take up to 12 years.

As an example, we will look at the newly enacted “Federal Act on Genetic Engeneering in the

Non-Human Domain” (called the “Gen-Lex”). All of the following steps had to be completed:

1996

The first steps on the path to bringing in new legislation are taken by the person who considers it

to be necessary. It can be an individual member of the public, an assembly member or the Federal

Council.
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In this particular case, it was the National Council Committee for Science, Education and

Culture. As the Environmental Protection Act was amended in 1995 without taking the field of

genetic engineering into account. Therefore it decided in August 1996 to submit the Gen-Lex

motion requesting the Federal Council to close this loophole in the law.

1997

The Federal Veterinary Office, in close cooperation with other relevant government agencies,

subsequently worked on an initial draft act. The Federal Council approved this draft act in

December 1997.

1998

The draft was put out to consultation among the cantons, political parties and associations as well

as to other interest groups. They all had the opportunity to give their opinions and propose

changes. Some 180 submissions were made, the last of which on 4 June 1998. Such consultations

are very important in the Swiss political culture: they make sure that all relevant groups in the

society (not only political parties, but also the Cantons and Communes, economic organizations

etc.) are heard and can participate in the drafting of a new law. This means, that each law is a

compromise from the beginning, even before it comes into the parliament. The different opinions

on the new law are heard and taken into consideration by the government. In order to insure

maximal political support, which is needed to have the parliament and eventually the people pass

the new law, the government tries to find a compromise suitable to a large majority of the people.

In October 1998 the Federal Council publishes it analyses and findings from the consultation

procedure on the Gen-Lex draft.

At the same time, the responsibility for the matter shifted from the Federal Veterinary Office to the

Swiss Agency for the Environment, Forests and Landscape, which then drafted a report and a

suggestion for an amendment of the Environmental Protection Act.

2000

The Federal Council reviewed the text of the Gen-Lex draft and submitted it in the form of a

dispatch to parliament on 1 March 2000.

From April 2000 to August 2001 the Council of States’ Committee on Science, Education and

Culture was first to debate the proposed amendments to the Environmental Protection Act.  It
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decided to regulate the protection of human beings and the environment from the dangers of

genetic engineering through a completely new law in its own right, the Act on Genetic Engineering

in the Non-Human Domain.

2001

During the 2001 summer and autumn sessions the Council of States decided that the Act should

not only protect humans and the environment, but also “biodiversity and its sustainable use”.

It granted environmental organisations the right to appeal against the introduction of Genetically

Modified Organisms (GMOs) and introduced the principle of absolute liability for damages caused

by GMOs.

From November 2001 to July 2002 the National Council’s Committee on Science, Education and

Culture discussed the matter.

2002

In the Autumn Session 2002 the National Council began debating the proposal. It decided to set

down stricter conditions for the release of GMOs for research purposes than the Council of States.

As there were differences of opinion between the Council of States and the National Council, a

conciliation procedure took place in 2002. Delegations of both chambers negotiated on a possible

compromise between the two proposed texts. A compromise was found and then again the text

was submitted to the National Council.

2003

In March 2003 the National Council debated on the text proposed by the conciliation delegation

and followed the recommendations in many points. Thereby it reduced the number of differences

to the Council of States. All remaining differences were dealt with by the Council of States in the

same session.

On March 2003 the Act on Genetic Engineering was passed in the final votes  in the National

Council and the Council of States.

On July 2003 the 100-day period in which a call can be made for a people’s referendum expired.

2004



10

The Federal Council ordered the Act on Genetic Engineering to enter into force on 1 January

2004.

Question for discussion:

Compare the system of Swiss government with the ideal model of separation of powers as

proposed by Montesquieu: Does the Swiss Government Model correspond to

Montesquieu’s model?


