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Contract Law Part II 
Expected Learning Outcome 

At the end of this section you will have a basic understanding of the following: 

• the elements of a sales contract; 

• obstacles to the performance by the seller (contract frustration) and how the law deals 

with those 

 

1 The Sales Contract 
 
The necessary elements of a sales contract are: 
 

1. the goods ordered; 

2. the purchase price and the terms of payment; and 

3. the terms of delivery (including instructions for packing and invoicing, transportation and 

insurance). 

All elements should be described without ambiguity. 

 

1.1 Performance by the Seller 
 

In a sales contract, performance by the seller is made by delivery of the goods according to the terms 

of the contract. This sounds very simple but it is not! 

In order to perform fully to the terms of the sales contract, all the following requirements have to be 

met by the seller: 
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1.1.1 Title 
 

Obviously, the foremost obligation of the seller in a contract of sales is to transfer the ownership of the 

goods to the buyer. This is often called “transfer of title”.  

What is meant by “title”?  Title describes  the legal relationship between a person and a good or 

right. Title defines how this person may use the good (to what he is “entitled” to). This can be:   

-ownership (including full rights with regard to the goods or rights),  

- lease or  rent (including the right to use a good) / license (which is the right to use a certain right, for 

example a trademark).  

There is an implied condition that the seller has the right to transfer good title to the goods to the 

buyer. Since the essence of a contract is the transfer of ownership (also called property), if the seller is 

not the lawful owner of the goods there will be a total breach of contract if the seller has in fact not 

sufficient title to the goods and therefore is not able to transfer it to the buyer. As the buyer has not 

received what he has paid for, he is entitled to recover the whole price from the seller. But he has no 

claim to the lawful owner claiming back his property! 

 
Example: ROWLAND v DIVALL (UK Case 1923)  
 

Rowland purchased a car from Divall for £334. Both Rowland and Divall dealt in good faith 

(meaning that they didn’t know that the car had actually been stolen before ). Four months later it 

was discovered that the car was stolen and Rowland had to return it to the true owner. Rowland 

sued to recover the price paid to Divall.  

Divall tried to argue that he should not pay back the whole purchase price. He brought forward 

two arguments:       

- since Rowland had accepted the car he was limited to a claim for damages for breach of 

warranty,  

- and that in assessing these damages an allowance should be made for his use. In other words, 

Rowland had had the benefit of using the car for four months and therefore should pay for this 

use.   

The court decided that there could not be acceptance if there was nothing (i.e. no title) to accept, 

and that since Rowland had paid for the property in the car and not merely the right to use it, 
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there had been a total breach of contract, entitling him to recover the whole purchase price 

without any set off for the use of the car.  

Question: In which position does this court decision put Divall?  

 

1.1.2 Transfer of the Property in the Goods to the Buyer 
 

Property (ownership) and possession must be distinguished since the property in goods sold may 

pass to the buyer although the seller retains possession of the goods.  

The moment property passes is important: If the contract is for the sale of specific or ascertained 

goods the property passes when the parties intend it to pass. Intention is ascertained from the terms 

of the contract, the conduct of the parties, and the circumstances of the case.  

 
Example: HEALY v HOWLETT AND SONS ( UK Case 1917)  
 

Healy ordered 20 boxes of fish from the Company Howlett & Sons. Howlett & Sons sent a total 

of 190 boxes for different customers by rail. The train was delayed and the fish had deteriorated 

before 20 boxes had been appropriated for Healy. Healy refused to pay for the rotten fish and 

Howlett & Sons sued him for payment of the full price, claiming that property in the fish hat 

passed to Healy. 

The court decided that since property did not pass until appropriation, the fish were at Howlett 

and Son's risk at the time of deterioration and Healy was therefore not liable to pay the price. 

When generic or bulk goods are sold, property cannot pass before the goods that are delivered to the 

buyer are separated from the buyer (“ascertained”). As long as there is just one mass / bulk of goods, 

they are all in the property of the selling. But just ascertaining the goods (meaning sorting out the 

goods to be delivered to the buyer) is not sufficient for transferring the property to the buyer, it is 

merely the condition necessary for transferring the property to the buyer. As the second 

step the property must be transferred like and other (specific) good. 

As soon as the generic goods are ascertained they become specific goods and are treated as such, 

meaning that property passes according to the intention of the parties. 

 

In other words: The transfer of the property in generic goods involves the previous step of separating 

the goods for the buyer from the rest. Then the same rules as for specific goods apply. 
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In Swiss Law, there is an express provision for this in Article 185 of the Code of Obligations (CO).  

Art. 185 CO does not care about when property passes but regulates the passing of “risks and 

benefits”. In doing so, it makes a difference between individual goods and bulk goods: 

 

- when individual goods are sold, risk and benefits of the goods pass from the seller to 

the buyer at the moment of the conclusion of the agreement, if nothing is provided 

otherwise; 

- if bulk goods are sold, where the goods for the buyer first have to be separated from 

the bulk (this is called appropriation), then the risks and benefits are transferred only 

after such appropriation has taken place. 

 

1.1.3 Sale by a Person Who Is Not the Owner 
 

The basic common law rule is “nemo dat quod non habet”. Literally translated this means 'no man 

gives that which is not his own'. If there is a 'sale' by a person who is not the owner, the buyer will 

generally acquire no title and will have to return the goods to the true owner. The buyer may of course sue the 

seller for breach, but is not entitled to any compensation from the true owner.  

 

1.2 Satisfactory Quality of the Goods 

 

Where goods are sold in the course of a business there is an implied term that the goods supplied 

under the contract are of satisfactory quality. 

Goods are of a satisfactory quality if they meet the standard that a reasonable person would regard 

as satisfactory, taking into account any description, the price (if relevant) and all other relevant 

circumstances (objective standard). Objective standard means that not the points of view of the actual 

seller or buyer are taken into consideration (their opinions would probably be highly subjective and 
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tilted towards their own advantage). The judge seeks to take a neutral view, that of a “reasonable 

person”. This definition makes it clear that defects, which would render new goods unsatisfactory, will 

not necessarily be unacceptable if they occur in second hand goods. It is a matter of degree. The court 

may of course consider any relevant aspect of quality when deciding whether the quality is satisfactory. 

Relevant aspects include state and condition, fitness for all the purposes for which goods of the kind in 

question are commonly supplied,  appearance and finish, freedom from minor defects safety, and 

durability. 

Example: GRANT v AUSTRALIAN KNITTING MILLS (Australian Case 1936)  

This is a landmark case in consumer law: Dr. Grant bought a pair of underpants and contracted 

dermatitis because they contained too much sulphite (which had been used in producing the 

garment).  

The court held: 

• There was a breach of the contract, as the underpants could not be used. It was obvious 

for which purpose Dr. Grant bought them for and as could not be used, they were of 

unsatisfactory quality. 

• Reliance on the seller's judgement is readily inferred in retail sales because a buyer will go 

into a shop with confidence that the seller has selected his stock with skill. 

• It did not matter that Dr. Grant did not explicitly mention the purpose of his purchase: he 

did not need to specify his purpose because it was obvious and therefore could be implied.  

Question: From the points the court discussed, you can infer which defences the seller tried to 

invoke in his favour. Which are they?  

Where goods are sold by description there is an implied condition that the goods will correspond 

with the description, and if the sale is by sample, as well as by description, the goods will also 

correspond with the sample. 

 

1.3 Fitness for Purpose 

 

Where goods are sold in the course of a business and the buyer makes known to the seller the purpose 

for which the goods are being bought there is an implied condition that the goods are reasonably fit 
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for that purpose. An exception applies where the circumstances show that the buyer does not rely, or 

that it is unreasonable for him to rely, on the skill or judgement of the seller. 

 

Example: ASHINGTON PIGGERIES V CHRISTOPHER HITT (UK Case 1972)  

Ashington was in the business of raising minks for the fur industry. He asked Hitt, a seller of 

animal foods, to compound food for minks in accordance with a recipe supplied by himself 

(Ashington). The recipe included herring meal, which is toxic to minks. Hitt compounded the 

food, which was later fed to the minks with the result that many died. Hitt argued that he was  

not liable because Ashington had supplied the recipe, and both were in the same line of business.  

Hitt was however held liable by the court.  

The court said that reliance on the seller's skill and judgement need not be total but it must be 

substantial and effective. Where the purpose for which the goods are required is obvious, it need 

not be made known expressly because it is clearly implied. 

 

Question:  

What was the reasoning of the court? 

Is it fair that the seller is liable for a product made specifically for a buyer according to the recipe provided by the 
buyer himself? 

 

1.4 Frustration of Contract 

 

Once a contract is agreed upon, the parties have to deliver on their promises. If they don’t, this would 

generally be a breach and the breaching party could be forced by the courts to deliver specific 

performance or to pay damages. No party is excused from performing their obligations. This is called 

the sanctity of contracts. 

However, under specific circumstances, the sanctity of contracts is pushed aside and one or both 

parties are excused from the performance. 
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1.4.1 Fundamental Change of Circumstances 
 

It may happen that the commercial aims which the parties pursued when concluding the 

contract are defeated by force of supervening circumstances. The situation existing at the 

conclusion of the contract may subsequently have changed so completely that the parties,  

would not have made the contract, or would have made it differently, had they known 

what was going to happen.  

All legal systems take notice of this situation. They admit the excuse for non-performance in 

certain circumstances. But the conditions on which this defence is admitted, vary in the various 

legal systems. English law has developed the doctrine of “frustration”. The American Uniform 

Commercial Code admits the excuse of “commercial impracticability”, French law admits it in 

case of “force majeure” and German law developed the concept of “Wegfall der 

Geschäftsgrundlage” (i.e. collapse of the basis of the transaction). 

 

In English law, by virtue of the doctrine of “frustration”  the parties are free from liability for 

acts of performance not yet due when their contract is regarded by the law as frustrated.  

The doctrine is exceptional because normally it does not matter whether the failure to fulfil a 

contract by the seller is because he is indifferent or wilfully negligent or just unfortunate. It does 

not matter what the reason is. What matters is the fact of performance. Has he performed or 

not?  

 

The doctrine of frustration is of great importance in international trade transactions. There is a 

greater element of uncertainty than in local transactions in because they are liable to political and 

economic influences in foreign countries.  

To repeat it: frustration occurs only where, subsequent to the conclusion of the contract, a 

fundamentally different situation has unexpectedly emerged. Not every turn of events which 

the parties did not expect satisfies this test; such uncontemplated development might make the 

performance of the contract more difficult, onerous or costly than it was envisaged by the parties 

when entering into the contract; it may be due to events such as: 

- a sudden, and even abnormal, rise or fall in prices 

- the necessity of obtaining supplies from other, and dearer, sources of supply 

than those anticipated 

- abnormal fluctuation in exchange rates between foreign currencies. 

 

The English Judge Lord Radcliffe said in a passage, which has become the classic statement of the 
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doctrine of frustration: 

“…frustration occurs whenever the law recognises that without default of either party a contractual obligation has 

become incapable of being performed because the circumstances in which performance is called for would render it a 

thing radically different from that which was undertaken by the contract.”  

 

Lord Simon stated in a leading case: 

 

“The parties to an executory contract are often faced, in the course of carrying it out, with a turn of events which they 

did not at all anticipate a wholly abnormal rise or fall in prices, a sudden depreciation of currency, an unexpected 

obstacle to execution, or the like. Yet this does not in itself affect the bargain they have made. If, on the other hand, 

a consideration of the terms of the contract, in the light of the circumstances, existing when it was made, shows that 

they never agreed to be bound in a fundamentally different situation which has now unexpectedly emerged, the 

contract ceases to bind at that point— not because the court in its discretion thinks it just and reasonable to qualify 

the terms of the contract, but because on its true construction it does not apply in that situation.” 

 

In other words, the contract is then annulled or changed, if the interpretation of the contract and 

the parties’ purpose show that the parties would not have entered into the contract if they had 

known that the situation would change in such a way.  

 

It is evident that the modern international merchant should therefore guard himself against an 

unexpected, but in the view of the law, foreseeable turn of events by ordinary commercial 

safeguards. Such could be an appropriate contract clause defining what should happen in which 

event, insurance or a hedging transaction. Only in the most exceptional cases he will be relieved 

from his contractual obligations under the theory of frustration or force majeure. 

 

 

Whether frustration in the legal sense occurs in some cases often is not easily predictable and it 

is a matter of degree whether an unexpected event does, or does not, amount in law to 

frustration. In other words, frustration of contract may be a question of degree. 
 

Example: 
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Brazilian had sold piassava (fiber plants) under a contract containing the clause "subject to 

any Brazilian export licence". When the Brazilian government raised the prices for such 

export licenses by 20 to 30 per cent, the sellers did not want to deliver the piassava to the 

English buyer at the prices originally agreed and claimed frustration of their contracts.  

 

The court considered that given the fact that the export licenses were only a fraction of the 

total sales price, the increase of the price of the export licenses would have been “a 

fundamentally different situation” which had unexpectedly emerged, only if it were 100 

times as much as the original price. Therefore the sellers were not relieved from their 

obligation to obtain the licenses and to perform their part of the sales agreements. 

 

It can also be a question of degree where it is alleged that a contract is frustrated as the result of 

a governmental prohibition of exportation or importation, or as the result of a strike or other 

industrial action. In such  cases the contract might at first merely  be 

suspended and might become frustrated only after the lapse of a reasonable time when it 

becomes clear that the delay caused by the intervening event affects the foundation of the 

contract. In other words, there can be a delay in performance (delivery of services or goods, 

payment). First it is treated only as such - a delay. But if this delay becomes longer and longer, at 

some point it will be deemed impossible or nearly impossible. Then it has become a case of 

frustration. 

 

 

Example: 

The Suez Canal was closed on November 2, 1956, as the result of military operations between 

Egypt and Israel. First the ships had to wait at the ports of entry at the canal and later it 

became clear that the canal would stay closed for a longer period. The ships had then to be 

redirected to the route around Africa, which increase the shipping costs of the goods greatly. 

Sellers who had to pay the extra shipping costs for such goods argued that their sales 

contracts had been frustrated and should be changed to allow for higher shipping costs.  

The English House of Lords (i.e. the highest court in England) held that the sellers had to 

deliver the goods at the same prices, as the shipping route around the Cape of South Africa 

was still available and the higher shipping costs were not of exceptional nature. 
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1.4.2 Destruction of Subject Matter 
 

A special case of frustration occurs where the performance depends on the continued existence of 

a given person or thing and, after the conclusion of the contract, that person or thing has been 

physically destroyed. In these cases, a condition is implied that the impossibility of performance 

arising from the perishing of the person or thing shall excuse the performance.  

 

When the subject matter of the contract is the sale of specific goods, as, e.g. is the case in the sale 

of second-hand machinery or antiques, this effect is expressly provided for by section 7 of the 

English Sale of Goods Act 1979 which lays down: 

 

“Where there is an agreement to sell specific goods, and subsequently the goods, without any fault on the part of 

the seller or buyer, perish before the risk passes to the buyer, the agreement is thereby avoided.”  

 

Questions: What would “unspecific goods” be? Should they be treated differently? Why? 

 

1.4.3 Outbreak of War 
 

When, after the parties have entered into the contract, war breaks out, the question arises 

whether the performance of the contract is rendered illegal by that event or is only indirectly 

affected. The performance of the contract could become illegal because it would constitute an 

act of trading with the enemy or could be in breach of international sanctions against a country 

(example: United Nations sanctions and trade embargo against Iraq). Or then a war can make 

the actual performance of the contract illegal or impossible. 

 

1.4.4 Embargoes 
 

Apart from the case of war, a contract may be frustrated because subsequent to its conclusion 

the government has prohibited its performance, e.g. by placing an embargo on the exportation 

or importation of the goods sold. Not every governmental prohibition has the effect of 

rendering the contract illegal. Sometimes the effect is merely to suspend and postpone the 

performance of the contract. It is always necessary to relate the prohibition to the terms of the 

contract, especially those governing the time of performance. The prohibition operates as a 
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frustrating event only if it is final and extends to the whole time still available for the 

performance of the contract.  

 

1.4.5 Export and Import Licenses and Quotas 
 

Considerable difficulty is often caused by the imposition or strengthening of restrictive 

government regulations affecting the exportation and importation of goods, such as licences and 

quotas. Where a contract cannot be performed because a necessary licence is not granted or the 

quota is too small, it is often contended that the contract is frustrated.  

 

The question is one of interpretation of his contractual 

undertakings and it is advisable for the seller to include terms like 

"subject to licence," "subject to quota" or a similar term making it 

conditional on the license.  

 

Such clauses afford the seller some, but not complete, protection: the seller is free from his 

obligation to deliver the goods but only if he can show that, although he used due diligence and 

took all reasonable steps, he was unable 

- to obtain the licence 

- or to comply with the government regulation 

- or that he could do so only on prohibitive terms which he could not reasonably be 

expected to accept.  

If he remains inactive and makes no attempt to obtain the licence because, as he alleges, such an 

attempt would have been useless, the burden that the attempt would have failed rests on him.  

 

Export and import license requirements are more frequent that one might think. The following 

categories of goods are critical and contracts should only be entered into after careful research about 

the necessary licenses:  

- military goods or civil goods with potential military use 

- cultural goods (antiquities, works of art, cultural heritage) 

- high technology (all technical goods need to comply with the local security and technical 

standards and the importer needs to obtain certificates) 
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- agricultural goods.  

Recent Examples: Von Roll Steel Foundry (Switzerland), Dell Computers purchase 

agreement, Adobe Acrobat Software License Agreement. 

 

1.4.6 Force Majeure Clauses 

 

Consequently it is not always easy to say whether in an individual case the contract has or has not been 

frustrated. The final decisions would have to be made by a judge, which needs a long and costly court 

case. 

Therefore, it is wiser for the parties to introduce a clause in their agreement defining in advance their 

mutual rights and duties in case certain events beyond their control occur and not leave this decision to 

the judge. Such clauses are frequent in the trade and known as force majeure clauses. 

 

2 Performance by the Buyer 

Performance by the buyer usually is payment. The parties to sales contracts clear beyond doubt that 

their contract reflects the four most essential elements payment provisions should contain: 

- Time - 

- Mode - 

- Place - 

- Currency - 


