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Contract Law 

Expected Learning Outcome 

At the end of this section on Agreement you will have a basic understanding of the following: 

• The concept of a contract; 

• The philosophical trends that have influenced contract law; 

• The essentials of an agreement;  

• The definition of a firm offer;  

• The distinction between an offer and an invitation to treat;  

• The communication of the offer;  

• The definition of acceptance;  

• The distinction between an acceptance and a counter offer;  

• The distinction between a counter-offer and a mere request for information;  

• The rules as to communication of acceptance;  

• The rules as to termination of an offer;  

• The rules as to revocation of an acceptance. 

Caveat: The lecture is not based on Swiss law. The idea is to give an introduction to contract law 

as it is understood in the common law system, using the English language terminology. But the 

concepts explained are of such general nature that they are valid for countries of the civil law 

tradition as well. 

 

For a concise introduction into Swiss contract law see: Eugen Bucher, Law of Contracts, in: 

Dessemontet/Ansay (eds.), Introduction to Swiss Law, Kluwer/Schulthess, The Hague/Zurich, 

2004, p.107 - 143. 
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1. Introduction 

1.1 Types Of  Contract  
 

What is a contract about? To the lay person the answer to this is elusive. Most people do not think 

about contract much, unless something goes wrong and then they become aware that there is 

something which governs the relationship between, for example, retailer and consumer. This is 

certainly true of the ordinary consumer but obviously less true of people engaged in commercial 

activity. Yet ordinary people engage in contract every day, sometimes several times a day. Getting 

on a bus, buying a drink from a vending machine, taking a coat to be dry cleaned, ordering some 

fire wood - all these are contracts. And there are many other, more obviously commercial, types of 

contract as well, ranging from huge joint venture agreements to exploit some natural resource or 

build a highway to the partnership agreement that governs the commercial relationship between 

partners in a law firm to the agreement between you and your landlord to the agreement between 

a private company and the Commonwealth to build naval ships. And so on - a huge variety.  

 
Let us just look at some of the smaller transactions mentioned above. Let us assume that the bus breaks 

down and you are late for your flight. The result is that you a lot of money. Can you hold the bus 

company liable? Probably not. Let us assume that instead of a bus you had hired a limousine, making it 

absolutely clear that it must be on time and that a big business deal depended on making it to the meeting 

on time. Does that make any difference?   

Assume that the bottle of wine which you bought was sour and undrinkable. Assume that the dry cleaner 

lost your coat.    

In such cases you have to start asking questions like: was there a contract at all? If there was, what was 

agreed either expressly or implicitly in each transaction? what are the terms of the deal? what remedy 

should be available to the aggrieved person? should the person at fault be allowed to exempt himself or 

herself from any liability? The law of contract answers these sorts of questions.  

 
 
 
 

1.2 Your Experiences With Contract  
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What experiences have you had with contract? Have you ever actually been involved in a contract 

dispute?      

If you are not sure of the answer, that does not matter - it will help to begin the exploration of what is 

contract if we find cases where we are not quite sure. For example, I mentioned the example of buying 

a bottle of sour wine. Is this a contract problem?  

 

2 The Nature Of The Law Of Contract  

2.1 Promises 
 

You will see that the law of contract is said to be about promises. We will have a lot to say about 

promising, a subject that has fascinated both lawyers and philosophers. What is a promise? The idea of 

an obligation is inherent in promise. This may be an obligation to do something in the future - "I promise 

to deliver a ton of gravel next Friday" - or it may be an obligation about some existing or past state of 

affairs, such as "I guarantee that this car is in good condition."  

What have promises to do with contract? Are all promises enforceable as contract promises? The 

answer to this is: clearly not. If someone promises, one expects him or her to keep the promise. That is 

the very essence of promise and sets it apart from lesser commitments. But (and this is very much the 

lawyer's question) what happens if someone breaks the promise? The answer is often: "not very much". 

There is certainly a shadow cast over that person; he or she may not be trusted in the future. The 

sanctions are social.       

Contract, on the other hand, provides a far more powerful remedy. If someone breaks a contractual 

promise, it is possible to get a court to order the person to keep it (called specific performance) or to pay 

compensation (damages) for its breach. If the person still refuses he or she will be in contempt of court 

and will ultimately forced by the police. So, ultimately, the thing that sets contract promises apart is that 

they are backed by the power of the state through the courts.  

Having said that contract is about promising, it is not always easy to see contracts in this way. Sometimes 

one has to search for hidden promises. 

  

2.2 Implied Promises 
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Going back to our examples, what promises were made? Some of them are not expressly spelt out but 

go without saying. These are called implied promises or terms. They are very common because people 

do not usually spell out every detail of their agreement. So in the case of the bus there would be implied 

promises about such basic matters as safety, that the bus will stop when requested, that the customer 

will pay the appropriate fare, etc. There probably is no implied promise that the bus will deliver 

passengers on time. In the case of the bottle of wine, there is an implied promise that it will be of proper 

quality, that the bottle will contain the right quantity, that the bottle itself will be safe and not liable to 

cut the drinker, or blow up, etc. The dry cleaner implicitly promises to look after your coat, but may try 

to escape that promise by using an exemption clause in the dry cleaning docket. Promises in contract, 

just as in ordinary life, give rise to certain expectations. But what sets contract promises apart is that they 

are ultimately legally enforceable.  

2.3 Negotiations 
 
The contract law which we study is not just about the actual contract itself but is also about negotiations 

leading to a contract. If someone fraudulently tells you that a car is in good condition and on the strength 

of that you buy the car, there are possible remedies for you arising from the misrepresentation made by 

the seller. If someone leans on you to an extent that the law regards as undesirable so that you enter a 

contract under coercion, then it may be possible to get out of the contract. If someone during 

negotiations realises that you are suffering under a serious misapprehension and yet stands by and allows 

you to enter a contract without telling you about your mistake, a court may be sympathetic and set aside 

the contract. All these examples are about problems which arise out of the negotiating process.  

By the way, do you think that the person who knows that you have made a mistake in concluding the 

contract with him should speak up?  

Obviously opinions differ about this type of question. The law itself has fluctuated, sometimes taking a 

tough stance and other times being more sympathetic to the mistaken party. 

  

2.4 Specialist Contracts     
 
Another feature of modern contract law is that many contracts nowadays have become so specialised 

that they are subjects unto themselves. Examples are landlord and tenant agreements, credit transactions 

(borrowing money), employment contracts, the relationship between companies and their shareholders 

- all these are very specialised contracts and are studied as separate subjects.  
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We look at the basics of contract which are needed for a proper understanding of these other areas and 

for those areas of contract which have not become specialised.  

 

2.5 Contract In A Market Economy         
 
The law of contract has been a central focus for lawyers, philosophers, political scientists, economists, 

Marxists and others. Why? The reason is that it is at the very heart of the capitalist system, at the very 

heart of the market economy. It is the mechanism by which goods and services are traded in a free 

market economy. Contract theory is something which owes a great deal to the industrial revolution of 

the 19th century.  

 

2.6 Why The Need For Contract?      

  
What, in your opinion, is the purpose of contract? 

 We have already seen that contract is the lynch-pin of a market economy. As soon as complex trading 

and commercial transactions start to take place in a society, it is necessary to have some mechanism to 

make these transactions work. So, on a macro level, it serves an essential facilitative function. But what 

about at the micro level, that is, for the individual players? Most obviously it fixes the rights and 

obligations of the parties and backs them with legal sanction. In any long-term commercial relationship, 

contract attempts to fix the future. In an immediate exchange, such as buying a toaster, it determines 

who bears the risk of a faulty product. Contract also serves to concentrate the minds of the parties in 

deciding a number of important things, such as who bears a particular risk, who should insure against 

that risk, who should perform some tasks and who should do other tasks, when the tasks should be 

done, when they should be paid for, and so on. Negotiating a contract very much focuses attention on 

the future.  

2.7 Promises And Their Enforcement      
 
Because contract's principal function is to facilitate trade, the focus of attention is very much on what is 

legally necessary to make it work. Let us focus for a minute on what we mean by trading activity. 

Suppose I say to you that I want to buy your goat. You agree and so I give you the money and you give 

me the goat. This an immediate exchange. Incidentally supposing, instead of me giving you money, I 
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give you a pig - what is that called? Is that type of transaction a contract? Immediate exchanges are 

contracts but they do not appear to involve any promises. But, as we have already seen, an immediate 

exchange may involve hidden promises, for example, there may be an implied promise that the goat 

should be free of disease. As soon as trading becomes more complicated, as it did in the industrial 

revolution, there is a need for a more sophisticated model of contract. Exchanges start to involve a 

complex of promises about the future. Contract lawyers call promises about the future - that something 

will be done in the future - executory promises. Sophisticated trading is about long-term relationships or 

at the very least performance projected into the future. It is about the exchange of executory promises.  

For example, imagine running a supermarket. Every single item on those shelves is procured by contract. 

One of the essential features of a good supermarket - one that will attract the customers - is that the 

shelves should be fully stocked with a wide variety of goods. Imagine what it would be like trying to run 

a supermarket without the certainty which contract gives, namely, the assurance that the various items 

will arrive on time and according to a carefully worked out schedule.  

 

2.8 Legal Enforceability        
 
This, in turn, requires us to focus on the question: what is required to make a promise binding? In 

practical terms how can I be sure that your promise is going to stick, legally? I might also be interested 

in the question: how am I going to be sure that the other party will think that I am genuine. It is just as 

important that my promises should be taken seriously as it is for me to be assured that your promise is 

legally enforceable. If I cannot make a contractually binding promise then no-one will do business with 

me. An example is minors - people under 18. Their ability to trade is severely curtailed by the law. No 

trader would enter into a business relationship with a minor because his or her promises may be 

unenforceable. All this goes to show that it is important for trading that people should be able to make 

legally enforceable promises as well as being assured that the other party's promise is legally enforceable.  

So, what should be the criterion of legal enforceability? There are a number of possible ways in which 

a legal system could answer this question.  

 

2.8.1 Solemnity      
 
For example, it may be that the law would say that solemnity is the key. If there is a well-known way of 

making legally enforceable promises, for example, that they should be intoned in a solemn voice with 
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the person who is making the promise facing south and standing on one leg - then there would be a way, 

recognised by law, of making enforceable obligations.  

Our system of law does in fact have something like that, namely, a way of making promises binding by 

following a certain ritual. It is called a deed under seal. A deed is a document which has to be in a certain 

form and which must be signed, sealed and "delivered". Sealed nowadays means buying a little red seal 

from a law stationers - it used to involve melting sealing wax and imprinting the warm wax with a seal, 

often part of a ring. It is not even necessary to use a seal. It is sufficient to draw a circle and put the letters 

"l. s." in the circle. These stand for "locus sigilii" - the place of the seal. Delivered now means very little. 

It is not necessary to physically deliver the deed to make it binding. Delivery is more about the intention 

which accompanies the execution of the document. It must be intended that deed is for the promisee's 

use and benefit.  

 
Question: Do you know forms of “solemnity” in Swiss or your home country’s law? 

 

2.8.2 Reliance     
 
What other criteria might a legal system develop for making promises legally binding? Possibly another 

basis would be reliance. If you have made a promise to me upon which I have relied, then there is an 

argument of fairness that you should not be able to go back on it. For example supposing I promise a 

large sum of money to a charity which then relies on my promise and makes contracts with builders, 

architects and so forth to build a new building. Is my promise binding? Should it be binding? We will 

see that traditionally the law of contract did not adopt this criterion but that this traditional position has 

changed quite radically in recent times.  

2.8.3 Exchange       
 
A fourth possible basis for making promises legally binding is exchange, that is, that a promise is only 

binding if it has been given in exchange for something. This is in fact the traditional basis for legal 

enforceability of promises in the common law system. A bare promise - a one-way promise where, for 

example, I simply promise to give you my goat - is not legally enforceable. (But remember, if it is put in 

a deed then it can be legally enforced.) Contrast the bare promise - usually called a gift promise by lawyers 

- with an exchange promise: I will give you my goat in exchange for you giving me a pig. We are talking 

about promises here. So the deal is I promise to deliver my goat to you, say, next Wednesday if you 

promise to deliver the pig on the same day. There is an exchange of promises. This is what the doctrine of 

consideration is about. We will spend some time examining the doctrine of consideration which has some 

somewhat mysterious aspects to it. 
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Question: How do you think Swiss law treats gifts? Is a gift a bare promise, which is not enforceable? 

 
 
 

3 A Brief  Historical Overview  
 

3.1 Early law     
 
The early law in the common law countries was primarily concerned with keeping the peace. There were 

no detailed rules of contractual law. 

In the civil law countries, the Roman Law, which was highly sophisticated for its time, left durable marks. 

This is especially true for contract law. For this reason, the study of law in most universities begins with 

the study of Roman law.  

 

3.2 18th Century Paternalism      
 
Before the industrial revolution, society was stratified, each person with his or her own status. Thus in 

feudal times a person's status was determined by birth and relations between people were principally 

governed by status rather than contract. What is meant by this is that a person could not really change 

his or her status by enterprise or endeavour. Property rather than enterprise was the principal source of 

wealth. This is not to say that there was no trading. There was, but traders developed their own special 

rules, called the "law merchant", which had universal application amongst traders but was otherwise not 

applicable to day to day life. It was not the common law but rather a private system of law. Contract 

played a minor role and was mainly concerned with transferring of property. Some contract-like 

obligations were imposed, not because a person had agreed to them, but because they arose 

automatically, such as the obligation to pay a physician for services rendered. Even if the parties had 

agreed to a specific price this was not necessarily binding if it did not conform to community standards. 

So, obligations would arise in these times irrespective of the parties' wills or intentions.  

 

3.3 19th Century Laissez Faire and Liberalism 
 
As a reaction to the stratified society of the 18th century and earlier, a new philosophy took hold. The 

philosophy of liberalism supposed that an individual should not be allocated a status at birth but instead 
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should be free to compete equally with his or her neighbour. Such a person should not be hampered by 

oppressive laws. They should be kept to a minimum. Society was to break away from hierarchical 

organisation. Law was to play its most significant and strictest role at the level of the state. Government 

was subject to strict rules so as to prevent despotism.  

Many of the principles of contract law which you will be studying reflect the philosophy of last century, 

what came to be known as “laissez faire” which means "leave alone". Its modern expression is "de-

regulation" and the view that government should not interfere in the market place. Let the market decide 

who wants what. Contracts are fundamental in such a market economy as this is how the transactions 

are made. 

By contrast, other systems of distribution of goods and services, for example, by state direction were 

thought to be inferior. In communist countries there was traditionally no free market and the state 

determined who should get what and at what price.  

Bound up with the philosophy of 19th century laissez faire were various beliefs which concerned the 

welfare of the individual. A person, free of constraints, acting rationally, would be able to determine for 

himself or herself what he or she should buy and sell. The idea of individual autonomy was extolled 

to be the best state for people. They were free to make choices and free to make mistakes. If they made 

too many mistakes, then they would fall by the wayside and more talented people would come to the 

fore. The system thus ensured that the competent succeeded, with every person in theory having an 

equal opportunity to compete and to succeed. This was survival of the fittest, something which, in the 

natural world, Darwin had discovered in the 19th century and which had such a huge impact not just on 

science but also on philosophy.  

When two people came together to make a deal, they would determine what was the fairest exchange. 

They could write into their contract whatever they pleased, free of state intervention or imposition. This 

became to be known as the will theory whereby the sole task of courts was to give force to the parties' 

intentions as disclosed by their agreement. It was not the court's job to write the contract for the parties 

or to impose a just solution on them. The expression "freedom of contract" was the catch cry for this 

approach, namely, that the parties and not the state should determine the contractual arrangement. The 

idea was that a contract was a voluntarily assumed set of obligations. This is to be contrasted with other 

areas of the law, particularly torts. An obligation arises in tort because the law says so - the obligation is 

imposed. In contract, on the other hand, the parties, acting as free agents, decide for themselves what 

obligations they are prepared to take on. That was, at least, the theory.  
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Another aspect of the 19th century view of commercial relations was that the rules under which business 

people operated should be very clear and as precise as possible. It was thought that business efficiency 

would be promoted with a legal system which promoted certainty and security in transactions. We 

will see that, for example, the rules of offer and acceptance are very precise and assume a certain degree 

of orderly and predictable behaviour. It was thought that certainty was more important than justice if 

the two values competed. So, for example, the rule that you are bound by a contract which you have 

signed, whether you have read it or not, promoted certainty at the expense of those who were 

unsophisticated or naive and either did not read or could not understand what they were signing.  

The individualistic creed could not in practice survive in a pure form. Large corporations used their 

bargaining power to extract or impose conditions which were far from ideal on both employees and 

consumers. Freedom of contract meant freedom to exploit. So the idea of freedom of contract and the 

idea that obligations were voluntarily assumed by free agents did not match the reality of economic 

power which, in effect allowed big players to dictate to little players. Standard form contracts were 

imposed by the powerful and if you wanted to do business with them you could take it or leave it. You 

could not bargain. Standard form contracts have been called a form of private legislation.  

 

3.4 20th Century Social Welfare      

  
The spirit of the 19th century has given way in part to a more paternalistic concern for the individual. It 

is no longer assumed, as it was in the 19th century, that the individual is a free agent who can protect his 

or her own best interests. Governments were prepared to intervene in the contract relationship in certain 

areas. The overall effect of such intervention was to protect the underdog against undue exploitation. 

Thus in the field of safety at work the onus was shifted from the worker to the employer to maintain 

proper standards. Compensation for injuries suffered in the workplace was assured by workers' 

compensation statutes. Landlords no longer had the freedom to impose whatever conditions they liked. 

Finance companies were controlled in their lending practices. People who sold goods had to guarantee 

certain minimum standards of quality. And so on. Now there are to be found legislative provisions which 

actually say in broad terms: you must make fair contracts.  

 

The movement for de-regulation, for returning to a more market-oriented economy, is strong in the 

political sphere. Yet the judges are arguably moving in the opposite direction. We will see some quite 

remarkable examples in this course of how the law of contract is moving from the cut-and-dried, survival 
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of the fittest, 19th century model to a softer, more uncertain law which expects commercial people to 

behave fairly towards each other.  

 

4 The Rules About Formation  
 
Because of the importance of contract promises as compared with other promises, namely, legal 

enforceability, the law of contract must determine when or if a contract has been made. Hence 

quite some attention is paid to the elements of formation of contract. So, there are some quite 

detailed rules which answer the questions: has a contract been made or are the parties still 

negotiating? When was a contract made? Sometimes it is even necessary to answer the question: 

where was the contract made? The rules of formation include the rules about offer, acceptance and 

consideration. 

  

In some circumstances it may be possible to argue that, although the parties appear to have reached 

an agreement, there is good reason not to treat that agreement as legally enforceable. An 

example might be an agreement between the members of a family. In such cases it is said that there 

was no intention to create legal relations.  

 

4.1 Formalities  
 
Do contracts have to be in writing? The answer to this, as we have already seen, is, contrary to 

popular belief, No - most contracts do not have to be in writing. But then, the law does require 

writing in a limited class of contracts, the most important of which are contracts for the sale or 

lease of land. Many consumer contracts must also be in writing. But generally there is very little 

legal requirement for formalities. This does not mean that writing cannot be used. As a matter of 

common sense and good business practice it is essential to record the agreement in writing so that 

there is less room for argument about what the parties agreed to. It is a matter of proof: if a dispute 

arises and the case is taken to court, a written document is evidence for what the parties agreed to. 

 
  

4.2 Terms  
 
This then leads us to the question: what did the parties agree to? We have already seen that in 

ordinary day-to-day transactions one may have to find hidden terms - called implied terms. In what 

circumstances will a court imply terms into a contract? Express terms may be badly expressed 
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and may be even meaningless. How does the law cope with this kind of problem? There are rules 

about what the parties are permitted to use as proof of what they have agreed to. For example, if 

after signing a written contract, one of the parties sometime later says that a very important term 

has been left out and that evidence of that term can be found in a crucial letter that was sent before 

signing. That kind of problem has to be dealt with. 

  

4.3 Faulty Negotiations  
 
I have already mentioned that we deal with the consequences of what might be broadly described 

as faulty negotiations. If a person who has entered into a contract can make use of a number of 

special doctrines then he or she may be able to cancel (rescind) the contract. Under this heading 

comes the law of misrepresentation, mistake, duress, undue influence and unconscionable 

dealing. All of these have as their basic justification that a person should not be held to a contract 

if he or she was the victim of unfair treatment during negotiations.  

 

4.4 Breach And Its Consequences  
 
Of course the law of contract has a great deal to say about breach - one of the parties has not 

performed as promised. We have already mentioned that the hallmark of contractual promises is 

that they are legally enforceable. What does this mean precisely? The principal remedy is damages 

and there is a lot of law about what you can claim, what types of loss are covered and how much 

you eventually end up with. The other remedy - specific performance - is used only in special types 

of contract the most important of which are contracts involving interests in land.  

 

In addition to these remedies, there is a self-help remedy - termination of the contract. 

 
Question:  Can you locate the provisions of the Swiss Code of Obligations regarding the breach of Contract? Is 
what has been said above about specific performance true for Swiss law as well? 
 
  

4.5 Illegality 
 

It may be possible to argue that a contract is void or unenforceable if it could be said to be illegal. 

Because there is so much statutory regulation of all sorts of activities, it is at least arguable that a 

contract which necessarily involves a breach of a statute cannot be enforced because it is illegal. 

The courts have had to strike a reasonable balance so that some incidental infringement of a 

statutory provision does not necessarily affect the validity of a contract. Another area where the 
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courts have had to change relates to contracts involving immorality. It used to be the case, for 

instance, that contracts in which prostitutes bought things or rented flats could not be enforced 

(which meant ironically that sometimes the prostitute got whatever it was for free). Nowadays the 

courts are a bit more liberal about that sort of contract and will generally enforce them like any 

other contract.  

 

Questions for discussion: 

 

- In your view, which infringements of the law make a contract invalid? 

- What is considered immoral varies in time and from country to country. For example, in 

earlier times in England a prostitute could not validly enter into a contract, e.g. to buy food 

or clothing, as it was thought that all money she had earned was immoral and could not be 

used. Later the courts held that only the contracts the prostitutes enters into with her guests 

for the performance of her services were immoral as such a service was immoral. Today 

the general opinion is, that such a “service” contract is enforceable. So if the client doesn’t 

pay for the services received, he can be sued in court. 

 

 

4.6 Capacity 
 
Very rarely, a court is asked to say whether a person has the capacity to enter into a contract. 

Minors (people under 18) fall into this area of the law of contract as do people who are mentally 

troubled or who were under the influence of drugs or alcohol when they entered into a contract.  

 

4.7 Assignment 
 
A rather specialist area of the law of contract deals with assignment of either contractual rights or 

contractual obligations. This can arise when a party is simply replaced by a new party to perform 

the contract.  

 
Questions for discussion: 
 
 
In Switzerland (Article 164 of the Code of Obligations), the creditor can assign his claim against 

the debtor to another person (at least if there is no prohibition by law, contractual provision or this 

has to be implied by the circumstances). 
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But this is not true for the debtor: he cannot tell the creditor that he wishes to assign his debt to 

another person. What could be the reason for this? 

 
 

4.8 Frustration 
 
Sometimes some disastrous event makes performance of a contract either impossible or extremely 

difficult. In rare cases, a court may be prepared to declare that the contract is frustrated. The effect 

of this is to relieve both parties from further performance. Essentially it means that a party who 

has not performed is not in breach but is excused. This is often called “Force Majeure” and 

contracts often contain a clause providing that the contractual obligation have not to be performed 

in the event of certain unforeseeable disastrous consequences (war, earthquake, natural disasters 

and – however questionable – strike). 

 

 

5 Agreement 
 
We will now find out what it is that sets apart contractual arrangements from other arrangements 

which do not attract legal consequences. Remember that the rules about contract formation were 

developed in the 19th century when there was a concern for certainty and a reasonable degree of 

precision so that business people knew where they stood in their entrepreneurial activities. 

Accordingly we will discover that the rules of offer and acceptance are precise but that the 

consequence of this is that it is often difficult to fit the precise model to what people actually do. 

For example the courts have had to struggle with common situations such as buying from a vending 

machine, using a car park with an automatic machine, buying an airline ticket and so forth. In these 

situations there often is no explicit offer and acceptance, maybe not even personal contact between 

the parties! 

 

Analysing these situations in terms of offer and acceptance is sometimes very artificial. 

Nevertheless that is what the courts do.  

 
Agreement entails the transformation of negotiations into a settled bargain or deal. The negotiating 

process is obviously not yet a contract and the law needs to be able to determine when that process 

has ceased and the parties have reached finality in their commercial arrangement. The traditional 

approach to answering the question: have the parties reached agreement? is to apply the rules of 

offer and acceptance. When a properly constituted offer has been made by one party and 



 16 

accepted by the other, then there is agreement at the moment of acceptance or, more precisely, at 

the moment of communication of acceptance.  

 

This apparently simple process raises a number of questions which we have to look at, such as: 

Was an offer made at all? Who makes an offer in certain types of transactions, for example, in 

auctions or tenders? Is a price list an offer? Is an advertisement an offer? Then it is also necessary 

to answer further questions about the act of acceptance, such as: does acceptance have to be 

communicated? Can you accept by silence? Can you accept by just getting on with the commercial 

task? and so forth.  

 

 

5.1 The Process Of Reaching Agreement: Offer and Acceptance  
 

5.1.1 What Is An Offer? 
 
This is obviously of some importance because once you have made an offer you are immediately 

vulnerable to being bound by a contract because of someone else's action. An offer confers a 

power on the offeree. It confers a power on another to bind you in contract.  

 

Of course, you have some control over this power because you can withdraw an offer so long as 

it has not been accepted. We will look at this a little later. But so long as the offer continues, it 

merely has to be accepted by the other party to create a legally binding relationship.  

 

As well as being the penultimate act leading to formation of contract, an offer also serves the 

purpose of stating the terms on which you are prepared to be bound. If you make an offer, your 

state the terms of the offer (e.g. sale of a specific object for a price, delivery date etc.). 

 

Because an offer is so important, the courts have had to focus on what precisely constitutes an 

offer in various circumstances. An offer must be definite, not tentative or qualified in some way. It 

is no good saying something like: "I might be prepared to sell my dog to you for $100." That is not 

an offer. Nor is it any good saying "I offer you this but I don't intend to be bound to anything if 

you accept." An offer is only an offer if you make clear that you are bound. However, you can 

subject the offer to conditions (“I sell you my car for CHF 1’000.—if you sell me yours for 

CHF 2’000.--). 
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So in any particular case it is necessary to examine what was said or written and see if it is capable 

in law of amounting to an offer. The basic test is: is it complete so that merely saying "I accept" 

is sufficient to constitute a contract? We will see later that the courts have struggled with the 

unavoidable fact that ordinary people, let alone lawyers, do not go around saying with great 

precision what they are offering nor do people say with great clarity "I accept". Instead, the 

likelihood is that one of the parties will be arguing that a contract was made arising out of a 

desultory or somewhat vague conversation or exchange of letters. The other party will be saying: 

"Huh! You thought we made a contract? You must be joking!" The courts have to sort this out 

and, in doing so, they apply the objective test: would a reasonable observer have concluded that an 

offer had been made?  

 

Why is this a common sense result? One reason that is put forward is that a customer may take an 

item from the shelf and then decide to put it back and select some other item. Another reason is 

that if, for example, there was display in the window but the shop had actually run out of that item, 

then the shop should not be forced to sell.  

 

So, that is the general position. If something falls short of being an offer it is called, somewhat 

quaintly, an invitation to treat.  

 

What about cases where the shop really goes to some trouble to lure the customers in with promises 

of "special offers"? First, the actual language used is not conclusive. The courts, as we have seen, 

apply the objective test so that it may be quite reasonable to conclude that a "special offer" was not 

really an offer at all. However, there has been the odd case where the courts have been prepared 

to take the seller at his or her word and hold that an extravagant "offer" is truly an offer. For 

example bait advertising designed to lure the customers in, such as a "limited offer to the first 10 

customers", might be construed as an offer.  

 

Advertisements are generally regarded as invitations to treat. So, too, with catalogues and price lists. 

They are analogous to displaying goods in a shop with a price tag on them. But, just as there may 

be exceptional cases in which a court is prepared to find that a shop display is an offer, so, too, an 

advertisement could also be seen as an offer. 

   

 

5.1.2 Acceptance 
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As we have already seen, acceptance is the moment of contract. Acceptance determines when a 

contract comes into being. In some cases it may also be necessary to determine where a contract 

comes into being. The place of acceptance may answer this. Just as with offer, the courts have over 

the years devoted some attention to the crucial step of acceptance. After all, it is the difference 

between contract and no contract. In doing so, the courts have developed some pretty precise rules 

which reflect the assumptions underlying the mechanistic model of offer and acceptance.  

 

There are very precise rules about how the acceptance must correspond with the offer - in other 

words there cannot be any discrepancy between what is offered and what is accepted. This is 

sometimes characterised as the "mirror" model of offer and acceptance. It, again, assumes that 

people go around like robots which, of course, does not reflect what people actually do. It is a very 

inconvenient rule in the case of what is called "the battle of the forms", that is, when one business, 

for example, sends an order on its own form with its own terms and the other business replies with 

its supply docket or invoice which has its own terms which do not correspond to the other 

business's terms.  

 

We will also see that acceptance must generally be communicated. This is a matter of common 

sense but we have already seen that communication is not absolutely essential. It is not necessary 

in the case of unilateral contracts. Some curious old rules emerge form the cases on the issue of 

communication, particularly the postal rule which deals with communication of acceptance by post. 

  

5.1.2.1 Acceptance Must Correspond To The Offer 
 
It is here that the mirror principle is used by the courts. If the acceptance does not reflect the offer, 

then it is said not to be an acceptance but a counter-offer instead. So suppose I offer you a ton of 

widgets for $350 and you reply that you will accept, delivery to your factory. This is no contract 

because you have introduced a new element. In this particular instance you have made what is 

called a counter-offer. It is then possible for the original offeror to accept the counter-offer and 

then a contract would be made. In a protracted negotiation, it is sometimes difficult to untangle 

the offers, counter-offers and a possible final acceptance by one party. Of course, it is quite possible 

for the negotiations to remain "up in the air" and never come to a resolution with the result 

that there is no contract.  

 

The mirror model for dealing with negotiations leading to a contract does cause some difficulty if 

it is applied absolutely precisely. That is, if there is the slightest discrepancy between the offer 
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and the purported acceptance, then a court can come to the conclusion that there is no contract. 

However, there is a particularly important device or argument which can be used to avoid what 

might be a very inconvenient result in circumstances where the parties have got on with it and 

proceeded on the assumption that there is a contract. This is what is called acceptance by 

conduct. We will see a number of examples of this. Its importance is that, when one or both parties 

have started to perform the contract, a court can come to the sensible conclusion that there is a 

contract even though the strict rules of offer and acceptance may not have been satisfied.  

 

This issue typically occurs when the seller of the goods delivers. The buyer doesn’t want to pay for 

them and then claims that the contract is void. 

 

The difficulty of the mirror analysis is shown by what has come to be called “the battle of the 

forms”. 

 

5.1.2.2 The "Battle Of The Forms" 
 
What happens here is that one company uses its standard form, for example, to order goods from 

another company. The standard form contains terms. The supply company then acknowledges the 

order, using its standard form. Now if these two forms happened to coincide there would be a 

contract at this stage. The parties, if asked, would probably think that there is a contract. But, of 

course, the chances of the two standard forms being exactly the same are zero. So, what has 

happened is that there has been an offer and then a counter-offer. No contract. If the parties 

then have a dispute about some matter, a court may come to the rather unsatisfactory conclusion 

that there is no contract governing their commercial relationship.  

 

Question for discussion: How does Swiss Law deal with this issue?   

   

   

5.1.2.3 Acceptance Must Generally Be Communicated 
 

We have seen that, as a matter of common sense, acceptance must be communicated. This is 

obviously necessary - how else is the offeror to know that his or her offer has been accepted?  
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5.1.2.4 Prescribed Means Of Acceptance 
 
 

We have already seen that the offeror can call the shots as far as the method of acceptance is 

concerned. So, for example, in an auction the rules are that nodding your head or raising your hand 

means acceptance of the higher bid. Or the seller could state that the sales contract for the goods 

becomes valid only after the buyer makes a first down payment for the goods.  Or I could insist 

that if you want the contract, you must whistle Waltzing Matilda. So, if there is a prescribed means 

of acceptance then the person attempting to accept must do whatever is required. However, in a 

particular case, the issue will be whether a particular mode of acceptance is mandatory. Just because 

the offeror says something about acceptance, this does not necessarily mean that it must be stuck 

to – the parties have to reach an agreement about this as well.  

 

5.1.2.5 Termination Of Offer 
 
We have already seen that an offer may come to an end in various ways. So long as this happens 

before acceptance then there cannot be a contract. (Of course if someone tried to withdraw an 

offer after acceptance, this would simply be a breach.) We now focus in more detail on the various 

ways in which an offer may come to an end.  

 

a) Revocation (Or Withdrawal) Of Offer 
 

The offeror may (absent an option) withdraw the offer at any time before acceptance.   

 

b) Lapse Of Offer By Effluxion Of Time 
 
If the offeror puts a time limit on the offer then it lapses at the end of the stipulated time. If, 

however, there is no time limit on the offer, the question arises whether it continues on until the 

crack of doom. The answer to this is predictable enough: the offer remains open only for a 

reasonable time. This is determined by the circumstances and facts of each case.   

 
c) Condition Bringing Offer To An End 
 
It is possible to make a conditional offer. The effect of this is that the offer cannot be accepted if 

the condition has not been satisfied. It may be one which suspends the offer until the condition is 

satisfied. An example would be an offer "subject to my solicitor's approval".  

 
d) Death 
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What if the offeror or person granting the option dies before it is exercised? It seems to be accepted 

that if the offeror dies, then the offer lapses.  

 

e) Rejection Of Offer 
 

We have already seen that an offer lapses as soon as a counter-offer is made. The same, of course, 

applies if the offer is simply rejected. So, if I make you an offer which you reject, you cannot 

subsequently accept it unless you can persuade me to re-make the offer.  

 

 

 

Hypothetical Case: 
On 1 June 2006 Alex writes a letter to Pamela, which states: „I offer to sell you my car for 

CHF 2'000. The offer is valid until 8 June. Please let me know in writing, on or before this date, 

whether you will accept this offer.” 

 

Pamela receives this letter on 2 June 2006. She immediately writes back to Alex stating: “I am 

interested in buying your car for CHF 2’000. However I can pay only CHF 1’000 now and the 

balance of CHF 1’000 in three months.” 

 

When Alex receives this letter on 4 June 2006 he does not reply. Instead he sells the car to Roy, 

who pays him all the money at once. 

 

On 7 June 2006, Paula sends a letter to Alex by registered mail stating that she now can afford to 

pay the whole price of CHF 2’000 at once and encloses a cheque over this amount. 

 

Questions: 

 

Can Paula claim delivery of the car from Alex? Could she claim the car from Roy? 

If not, what could she claim from whom? 
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