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1. Case Study: Siemens Corruption Investigation 

 

Please read the New York Times report on the Siemens Corruption Case in Annex 1. 

Answer the following questions: 

- which criminal behaviour did the employees of Siemens engage in? 

- how did it come that US authorities started an investigation against a German company? 

- which reasons are given why bribing needs to be punished? The prevalent opinion in 

Siemens seems to have been “Bribes are necessary in order to stay in business and create 

jobs in Germany”. Is this view correct? 

 

2. Laws on Bribery and Corrupt Practices 

 

Corrupt practices are forbidden in Swiss law and under foreign national laws. Further, such 

corrupt practices are generally considered unethical and forbidden universally in ethical codes 

and codes of conduct. 

2.1.  Swiss Criminal Law 

 

Swiss Criminal Law distinguishes between: 

 bribing of private persons and bribing public officials 

 bribing Swiss persons and bribing foreign persons 

 bribing and giving / accepting “advantages”. 
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The relevant provisions of the Swiss Penal Code (SPC) are worded as follows:  

 
Art. 322ter of the SPC – Bribing of Swiss public officials 

Anyone offering, promising or granting an undue advantage to a member of a judicial or other 

authority, a civil servant, an officially appointed expert, translator or interpreter, an arbitrator or a 

member of the army in connection with their official activity, in return for any act or omission to 

his / her benefit or the benefit of a third party that is in breach of their duty or at their discretion 

shall be punished with imprisonment of up to five years or with a fine. 

 

Art. 322quater of the SPC – Accepting bribes by Swiss public officials 

Anyone who, as a member of judicial authority, a civil servant, an officially appointed expert, 

translator,   interpreter or an arbitrator  obtains the promise of or accepts in connection with their 

official activity an undue advantage for him / herself or a third party in return for an act or 
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omission that is in breach of his / her duty or at his / her discretion, shall be punished with 

imprisonment of up to five years of with a fine. 

 

Art. 322quinquies of the SPC – Granting of advantages to Swiss public officials 

Anyone offering, promising or granting an undue advantage to a member of a judicial or other 

authority, a civil servant, an officially appointed expert, translator or interpreter, an arbitrator or a 

member of the army with regard to the performance of their duties shall be punished with 

imprisonment of up to three years or a with a fine. 

 

Art. 322sexies  - Taking of advantages by Swiss public officials  

Anyone who, as a member of judicial authority, a civil servant, an officially appointed expert, 

translator or interpreter or an arbitrator asks for, obtains the promise of or accepts in connection 

with their official activity an undue advantage, shall be punished with imprisonment of up to 

three  years or with a fine. 

 

Art. 322septies of the SPC – Bribing of foreign public officials 

Anyone offering, promising or granting an undue advantage to a member of a judicial or other 

authority, a civil servant, an officially appointed expert, translator or interpreter, an arbitrator or a 

member of the army working for a foreign state or an international organisation, in connection 

with their official activity, in return for an act or omission to his / her benefit or to the benefit of a 

third party that is in breach of their duty of at their discretion,  

anyone who, as a member of judicial authority, a civil servant, an officially appointed expert, 

translator or interpreter, an arbitrator or a member of the army of a foreign state or of an 

international organisation, asks for, obtains the promise of or accepts in connection with their 

official activity an undue advantage for him / herself or a third party in return for an act or 

omission that is in breach of his / her duty or at his / her discretion, shall be punished with 

imprisonment of up to five years of with a fine. 
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Question for discussion: 

What difference does it make if a Swiss company bribes / gives advantages to a Swiss public 

official or a foreign public official? Should there be a difference? 

 

2.2.  Swiss Federal Unfair Competition Act (UCA) 

 

The Swiss Federal Unfair Competition Act makes bribing a private person a criminal offence. The 

relevant article reads as follows: 

Art. 4a UCA – Bribing and taking bribes 

A person shall be deemed to be acting unfairly under this act if he / she 

 Offers, promises or grants an undue advantage to an employee, a partner, a 

representative or other assistant of third party in the private sector in connection with 

their official activity, in return for an act or omission to his / her benefit or to the benefit 

of a third party that is in breach of their duty or at their discretion; 

 As employee, partner, representative or other assistant of a third party in the private 

sector, asks for, obtains the promise of or accepts in connection with his / her official or 

commercial activity an undue advantage for his / herself or a third party for an act or 

omission that is in breach of his / her duty or at his / her discretion. 

Advantages approved contractually by the third party, as well as minor favours as customary in 

society shall not be deemed to be undue advantages. 

Art. 23 UCA – Unfair Competition 

1. Anyone who deliberately engages in unfair competition as per Articles 3, 4, 4a, 5 or 6 shall 

upon application be punished with imprisonment or with a fine of up to CHF 100’000. 
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2. Anyone who under Articles 9 and 10 is entitled to bring a civil action can institute criminal 

proceedings. 

 

2.3.  Liability of Enterprises 

 

For the criminal liability of enterprises under the Swiss Penal Code (SPC) and the Swiss Unfair 

Competition Act (UCA), the following also applies: 

 

Art. 102 SPC - Criminal liability and responsibility of enterprises 

If anyone in a company has committed a crime or an offence in the exercise of their business 

duties pursuant to the company's purpose, but, because of shortcomings in the company 

Organisation, this act cannot be attributed to a specific natural person, then the crime or 

offence shall be attributed to the enterprise. In this case, the enterprise shall be punished 

with a fine of up to CHF 5 million. 

lf a criminal offence as per Articles 260ter, 260quinquies, 305bis, 322ter, 322quinquies or 

322septies, paragraph 1, is involved, or one in accordance with Article 4a, paragraph 1(a), of 

the Swiss Federal Unfair Competition Act of 19 December 1986, then the enterprise shall be 

punished irrespective of the criminal liability of natural persons if the company can be 

accused of failing to take all necessary and reasonable organisational measures to prevent 

such a criminal offence. 

The Court shall determine the fine in particular an the basis of the gravity of the offence and 

the seriousness of the organisational deficiency and the damage caused, as well as an the 

basis of the company's financial strength. 

For the purposes of this Article, the following shall be deemed to be enterprises: 

a) legal persons under private law; 
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b) legal persons under public law, with the exception of central, regional and local authorities. 

c) Companies; 

d) Sole proprietorships. 

 

 

2.3.  The US Perspective: Bribery Provisions in the Foreign Corrupt Practices 

Act (FCPA) 

 

The Foreign Corrupt Practices Act (FCPA) was intended to have and has had a major impact on 

the way U.S. companies do business abroad. Since the passage of the FCPA, several companies 

convicted of bribing foreign officials have been subject to criminal and civil enforcement actions, 

resulting in large fines, exclusion from federal government contracts, and jail terms for employees 

and officers. The anti-bribery provisions of the FCPA make it illegal for a U.S. person or company 

to make corrupt payments to a foreign official for the purpose of obtaining business. The FCPA 

also require corporations to make and keep books and records that accurately reflect the 

transactions of the corporation and to devise an adequate system of internal accounting controls 

– the aim of this is to make sure that at any time payments of dubious purpose can be traced. 

The international entrepreneur should always be cautioned against activities that involve the 

corruption of a foreign official. Most national laws outlaw the payment of bribes in order to 

obtain a service, contract, license, approval, or other regulatory consideration from a government 

official. Unfortunately, anti-corruption laws in some countries are not enforced and bribes are 

openly solicited. This had led to the view that in order to level the competitive playing field, the 

foreign businessperson will need to make facilitation payments or bribes (“When in Rome do as 

the Romans do”). 

The pressure to give bribes is especially troublesome for the U.S. businessperson because of the 

severe civil and criminal penalties available through the foreign Corrupt Practices Act. The act 

applies extraterritorially to foreign activities of U.S. citizens, companies, foreign companies 

controlled by them and foreign persons cooperating with them. Furthermore, U.S. companies are 

liable for bribes made by its foreign agents. Actual knowledge of the bribery is not required. 
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Prosecutors need only prove that the firm should have been aware of a high probability that 

bribing would occur. Incorporated with the Act are stringent accounting provisions that require 

companies doing business abroad to maintain records and auditing controls that provide 

reasonable assurances that bribing is not occurring. A company will be liable for violating the 

accounting provisions even if no illegal bribing has occurred.  

Violations of the statute can result in large fines and imprisonment for up to five years for an 

individual. 

 

Foreign Corrupt Practices Act – Bribery Provisions 

1) It shall be unlawful for any issuer of securities or for any officer, director, employee, or agent 

of such issuer or any stockholder thereof acting on behalf of such issuer, to make an offer, 

payment, promise to pay, or authorization of the payment of any money, or offer, gift, 

promise to give, or authorization of the giving of anything of value to  

a) any foreign official 

b) any foreign political party or official thereof or any candidate for foreign political office 

c) any person, while knowing that all or a portion of such money or thing of value will be 

offered, given, or promised, directly or indirectly, to any foreign official for purposes of 

i) influencing any act or decision of such foreign official in his official capacity 

ii) inducing such foreign official to use his influence with a foreign government or 

instrumentality thereof, 

in order to assist such issuer in obtaining or retaining business for or with, or directing 

business to any person. 

 

Five Elements of an FCPA Offense 

(1) Who 
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The PCPA potentially applies to any individual, company, officer, director, employee, or agent of a 

company and any stockholder acting on behalf of a U.S. controlled company. U.S. parent 

companies may be held liable for the acts of foreign subsidiaries where they authorized, directed, 

or controlled  the activity in question, as can U.S. citizens or residents who were employed or 

acting on behalf of such foreign-incorporated subsidiaries. 

(2) Corrupt Intent 

The person making or authorizing the payment must have corrupt intent and must have intended 

to induce the recipient to misuse his official position. 

(3) Corrupt Act 

The FCPA prohibits paying, offering, promising to pay, or authorizing to pay or offer money or 

anything of value. 

(4) Recipient 

The prohibition extends to corrupt payments to a foreign official, a foreign political party or party 

official, or any candidate for foreign political office, or to any private persons if there is reason to 

assume that part of the payment will be forwarded to such a foreign official. 

(5) Business Purpose 

The FCPA prohibits only payments to assist the firm in obtaining or retaining business or directing 

business to any person. 

 

Examples for Briberies punished under the FCPA 

 

Lamb v. Philip Morris, Inc. (915 F.2d 1024 – 6th cir. 1990) 

On May 14, 1982, a Philip Morris subsidiary known as C.A. Tabacalera National and a B.A.T. 

(British American Tobacco) subsidiary known as C.A. Cigarrera Bigott, entered into a contract with 

La Fundacion Del Nino (The Children’s Foundation) of Caracas, Venezuela. The agreement was 

signed on behalf of the Children’s Foundation by the organization’s president, the wife of the 
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then president of Venezuela. Under the terms of the agreement, the two subsidiaries were to 

make periodic donations to the Children’s Foundation totaling approximately $12.5 million. In 

exchange, the subsidiaries were to obtain the elimination of controls on their cigarette prices in 

Venezuela, tax deductions for the donations and assurances that the existing tax rates would not 

be increased.  

United States v. Liebo (923 F.2d 1308 – 8th Cir. 1991) 

Gibson, Circuit Judge. Richard H. Liebo appeals from his convictions for violating the bribery 

provisions of the Foreign Corrupt Practices Act and making a false statement to a government 

agency. The background leading to Liebo’s conviction has all the earmarks of a modern fable. 

Between January 1983 and June 1987, Liebo was vice-president in charge of the Aerospace 

Division of NAPCO International, Inc., located in Hopkins, Minnesota. NAPCO’s primary business 

consisted of selling military equipment and supplies throughout the world. Liebo flew to Niger to 

get the President of Niger’s approval of a supply contract. He flew to Niger and met with Captain 

Ali Tiemogo. Tiemogo was the chief of maintenance for the Niger Air Force. Tiemogo testified that 

during the trip, Liebo told him that his company would make “some gestures” to him if he helped 

get the contract approved. When asked whether this promise played a role in deciding to 

recommend approval of the contract, Tiemogo stated, “I can’t say ‘no’, I cannot say ‘yes’, at that 

time,” but “it encouraged me.” Following Tiemogo’s recommendation that the contract be 

approved, the President signed the contract. 

Tahirou Barke, Tiemogo’s cousin and close friend, testified that in August 1985 he returned to 

Niger to be married. After the wedding, he and his wife honeymooned in Paris, Stockholm and 

London. He testified that before leaving for Niger, he informed Liebo of his honeymoon plans, 

and Liebo offered to pay for his airline tickets as a gift. Liebo paid for the tickets, which cost 

$ 2,028. Barke testified that he considered the tickets as a “gift” from Liebo personally. 

Over a two-and-a-half-year period beginning in May 1984, NAPCO made payments totaling 

$130,000 to three “commission agents”. NAPCO issued commission checks to “agents”, identified 

as Amadou Mailele, Tiemogo’s brother-in-law, and Fatouma Boube, Tiemogo’s sister-in-law. At 

Tiemogo’s request, both Mailele and Boube set up bank accounts in Paris. Evidence at trial 

established that NAPCO’s corporate president, Henri Jacob, or another superior of Liebo’s, 

approved these “commission payments”.  



 11 

 

United States of America v. Hans Bodmer (03 CR 947, 2004 U.S. Dist. LEXIS 959) 

Please read the materials in Annex 2. 

Try to answer the following questions: 

- What have the provisions of the FCPA do to with non- US persons?   

- Which crimes did the US authorities accuse Mr. Hans Bodmer of?  

 

2.4.  Civil Law Consequences of Corrupt Practices 

 

One aspect which often is underestimated are the consequences of corrupt practices in civil law.  

Bribery and other forms of corruption may lead to the nullity of contracts under the doctrine of 

“illegality”. As bribing is an illegal practice and an illegal intervention with the contract 

negotiations, the contracts obtained with the help of bribery are null and void (for “faulty 

negotiations” and illegality). The party whose employees have been unduly influenced by the 

bribes, might declare the contract null and void at any time of the contract stage and refuse to 

perform its part of the contract.  

Bribing may also constitute a tort, which gives party whose employees have received the bribes 

the right to claim damages for costs incurred in connection with the contract and for the profits 

lost because of the illegal interference. 

A seller / supplier could therefore face a very unpleasant situation when he has delivered some or 

all of the goods and services and when he demands payment of the price. The buyer could then 

declare that the contract is null and void because the seller / supplier had obtained the contract 

through the paying of the bribes. 
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2.5.  Public Law Consequences of Corrupt Practices 

  

In the Siemens Case, Siemens gave in completely to the demands of the American authorities. 

This decision to implement all measures demanded and to pay enormous penalties and costs was 

influenced primarily by the fear of losing one the most important markets: the one for public 

procurement. 

Around the world, public law on public procurements does not allow persons and companies to 

bid for public contracts, who are convicted of corrupt practices. If Siemens had not reached an 

agreement with the US authorities, it could have been banned from bidding for any contracts 

with public entities. As such public entities are of supreme importance for Siemens (public entities 

buy e.g. power stations, electric grids, traffic control systems, medical equipment), they simply 

did not have much of a choice but of complying. 

  

2.6.  Lessons to Learn 

 

Both Swiss and US laws expect companies to exercise due diligence and take steps to ensure they 

have formed a business relationship with a reputable partner or representative. These parties 

should be investigated to determine if they are qualified, whether they have ties to the 

government, the number and reputation of their clients, and their reputation with the local 

embassy and chamber of commerce of the home country or local bankers and other business 

associates. 

But exercising due diligence in the individual case is not sufficient! The company needs to set up a 

compliance program to make sure bribery and corruption do not take place. The compliance 

program should make sure, that red flags are waved when dubious transactions take place. Red 

flags are especially important where express and direct bribery is not present. Red flags include 

paying a commission substantially higher than the going rate, the existence of family or business 

ties between an agent  and government officials, and commission payments made in a third-

country. Any company’s compliance program should require any potential agent to disclose past 

or current ties to government officials, a report on the agent’s character by way of reference 
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checks, and a carefully written agreement with the agent. The written agreement should 

expressly state that the agent is working as an independent agent and is not authorized to make 

any illicit payments on behalf of the principal and that he absolutely has to comply with all laws 

and regulations of both the home and host countries.   

Case Study 1: The Trusted Director 

 

Müller Holding GmbH (all names changed) is a German company producing electronic devices. It 

has been founded by Mr. Alfons Müller and is now owned and managed by his son Alfred Müller. 

The company has been growing steadily also in the Swiss market. Therefore Müller decided to 

open a subsidiary in Switzerland. In 1996, Müller hired Mr. Huber as a sales manager for the Swiss 

market. In 1997, a Swiss corporation was set up and Mr. Huber became its only member of the 

board of directors. Upon recommendation of Mr. Huber, Mr. Keller was engaged to be the 

bookkeeper of Müller Switzerland AG and to handle all other financial affairs. Additionally, Mr. 

Keller was appointed as the statutory auditor.  

Müller holding has group-wide controlling in place. In regular intervals, the group controller 

would receive balance statements and profit-loss statements of Müller Switzerland, all prepared 

by Mr. Keller. The group controller met regularly with Mr. Keller in order to discuss the numbers. 

Nothing unusual was discovered. Alfred Müller thought that Müller Switzerland AG was going 

well and was well managed. 

In 2008, Müller Holding decided to use the services of the same audit firm for all of its operations 

world wide. Subsequently, in Switzerland Mr. Keller’s office as auditor of Müller Switzerland was 

terminated and DBA Auditors Corp. were appointed. When taking over the books from Mr. Keller, 

the auditors from DBA noticed several irregularities in the  books. After reporting their suspicions 

to Müller Holding and Mr. Alfons Müller, it was decided that they should perform a further 

reaching review of the books and check for other irregularities. 

DBA submitted a report which showed: 

- Since 1996, Mr. Huber had made use of the company credit card for personal expenses 

(business class air tickets for his honeymoon in Australia; 3x hotel and travel 

arrangements for vacation in Mombasa, Kenya; holidays in Mallorca; skiing equipment 

and clothing in  a sport shop in Lenzerheide where he has a holiday home; innumerous 

expensive dinners at several locations; daily lunch in restaurants) 

- He had also used the credit card for regular cash withdrawals (CHF 1’000.— to 3’000.—

monthly). On one occasion he took CHF 10’000 in cash from the bank account.  
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- He leased luxury cars (Audi A8 and the like) as company cars for himself. All costs for 

these company cars were paid by the company (fuel, insurance, service). 

- Still he claimed expenses for the alleged use of his private car for trips to customers 

(monthly about CHF 2’000.--). But he did not visit customers and did never use a private 

car for any trips. Also he claimed compensation for expenses for meals and beverages on 

these fake business trips.  

- He leased other Audi cars in the name of company and let them to family and friends of 

his. These paid the leasing charges but always without the VAT tax. The VAT tax for these 

person’s cars was paid by the company (roughly CHF 40’000). He enjoyed VIP status with 

the local Audi dealership, being invited to journeys, events etc. 

- He had ordered large quantities of luxury goods (champagne, wine, cognac, cigars) on 

cost of the company. Also sport event and concert tickets. 

When confronted with this report, Mr. Huber denied any irregularities: 

- the private expenses on the card were only “loans”, he claims to have repaid these loans 

by paying other business expenses out of his own pocket. 

- all cash withdrawals have been used for “various business expenses”, all too small to 

account for and where no receipts have been given. The CHF 10’000 would have been an 

incentive given to an employee as an incentive to leave his employment with another firm 

and to sign the employment agreement with Müller Switzerland. This is denied by the 

employee who points out that he joined Müller two years before the alleged payment 

took place. 

- all the dinners, lunches and luxurious goods were to entertain customers of Müller, but 

he felt no obligation to name any of these customers.  

- the leasing of cars and letting them to his family and friends served the purpose of 

receiving “fleet discounts” for the company. He had “forgotten” to have his family and 

friends pay the VAT.  

- Anyway he never had a formation in financial matters and bookkeeping and therefore 

had hired Mr. Keller to handle everything. Mr. Keller had always accepted to make all 

payments, had booked them and had always issued clean audit reports. 

 

Upon this report, Müller Holding terminated the employment agreement with Mr. Huber 

with immediate effect. Mr. Huber in June 2006 started a lawsuit against Müller Switzerland 

AG for wrongful termination and claimed CHF 170’000 in damages and salaries. Müller 

Switzerland AG counterclaimed for payment of CHF 880’000 of misappropriated funds. At the 
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same time, a criminal complaint for disloyal management and embezzlement of funds was 

filed against Mr. Huber.  

The labour court found that Mr. Huber had no claims against Müller Switzerland AG as he had 

always been an employee of Müller Holding GmbH. Regarding the counterclaim it found that 

there was no claim of Müller Switzerland AG out of the employment law as Müller 

Switzerland AG was not the employer. It did not discuss Müller Switzerland’s claims based on 

tort or company law since as it found itself not competent to hear argument outside of labour 

law. The court costs and attorney’s fees for the several judgments that lead to this result were 

of roughly CHF 200’000, 75% of which had to be paid by Müller Switzerland AG.  

In the matter of the criminal complaint, in four years no significant steps have been taken by 

the prosecution authorities. After 3.5 years on non-action, the case was taken out of the 

hands of the original state prosecutor. An outside prosecutor with a 10% mandate has been 

appointed to the case. He promises to proceed with the investigation “in the little time 

available”. 

 

 

 

Case Study 2: Fringe Benefits 

 

Electrotech AG (all names changed) is a 100% subsidiary of a large Swiss public utility 

producing and selling electricity. Herbert Obermüller is the flamboyant CEO of Electrotech 

and has a penchant for luxury: always impeccably dressed, vacations in exotic locations, large 

villa, Jaguar car for summer and Range Rover for winter. 

The owners of Electrotech come to think that after 14 years, Mr. Obermüller should be 

replaced by a person with stronger managerial capabilities. But it takes about a year to find 
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the right person. Mr. Obermüller stays with the company as deputy CEO for six months and 

then leaves. He embarks on a 6 month journey around the world. 

After starting as the new CEO, Mr. Schwarz has a closer look at the books and financial figures 

of the past years. He cannot make sense out of some expenses and budget figures. After 

some nights of digging in the books he finds out that Mr. Obermüller 

- has run a parallel business with another employee of Electrotech. This company (owned 

by Obermüller and his accomplice) has rented out and sold equipment to Electrotech at 

prices 30 – 50 % higher than market prices. 

- has always paid the leasing rates for his luxury cars out of the pockets of Electrotech, not 

his own (contrarily to what he always told his employees and superiors) 

- has paid luxury journeys (e.g. a VIP trip to the Monaco F1 car races with meeting with 

Michael Schuhmacher, CHF 90’000) with company funds 

- has paid numerous luxury hotels, dinners, spas etc. out of company funds 

- has in his last 6 months as CEO bought CHF 100’000 in travel vouchers from a travel 

agency and kept them himself. 

The estimated amount of damages is of CHF 1’500’000.  

Mr. Schwarz interviewed the bookkeepers in the accounting department how these 

payments could have been booked without any objections raised by anybody. It turned out 

that Mr. Obermüller had always turned to the same bookkeeper and had ordered her to book 

the payments even without proper double signature on the accounting vouchers. This lady 

had found herself in a conflict and did not have the courage to turn to somebody else in the 

group in order to voice her concerns about Mr. Obermüller’s transactions. As she had not 

been able to stand this conflict, she had left Electrotechnik. 

 

When Mr. Schwarz informed the management of the group, the legal department and the 

internal auditor of the irregularities, the reaction was unanimous: “There is nothing we can do 

about this”, “Why cause a public scandal?, “The money is lost, why throw good money after 

bad?” 

Mr. Obermüller now is CEO of another company in the same sector of the industry. 
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Questions for discussion: 

 

a) What lessons can be learned out of these two cases? 

 

b) What do you think of this conclusion, made by experts of KPMG: 

“20% of all employees are honest 

20% are dishonest 

60% are as honest as they need to be”? 

 

Annex 1: Report on Siemens Case 


