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I. Copyright 
 

  

 

1. Introduction 

 

Copyright protects the works of authors (literary works, musical works, dramatic works, graphic 

works, audiovisual works, sound recording and computer programs) from misuse, i.e. use not 

permitted by the author. 

Copyright was not invented until after the advent of the printing press and with wider public 

literacy. Cities and rulers gave the printers of books monopolies to the printing of books and 

protected them from unauthorized copying (thus the printers were protected from unauthorized 

copying, not the authors). In Britain, the King was concerned by the unfair copying of books and 

used the royal prerogative to pass the Licensing Act of 1662. This act established a register of 

licensed books and required a copy to be deposited with the Stationers Company. The English 

http://en.wikipedia.org/wiki/Image:Mickey_Mouse.svg�
http://de.wikipedia.org/wiki/Bild:Sonnets-Titelblatt_1609.png�
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“Statute of Anne” was the first real copyright act and gave the author rights for a fixed period, 

after which the copyright expired.  

Copyright has grown from a legal concept regulating copying rights in the publishing of books and 

maps to one with a significant effect on nearly every modern industry, covering such items as 

sound recordings, films, photographs, software, and architectural works. 

 

 

2. Swiss Copyright Law 

 

Works of authorship are protected by the Copyright Act (CA). 

 

a) Protection for Work of Individual Character 

Swiss copyright law aims at the protection of intellectual creations in the fields of literature and 

art which have an  individual  character,  irrespective  of  their  purpose  or  value (Art. 2(I) CA). 

A non-exclusive list identifies the categories of works which are normally envisaged by this rather 

broad definition. A non-exclusive list identifies the categories of works which are normally 

envisaged by this rather broad definition. They include according to Art. 2(II) CA: 

• literary works, 

• musical works,  

• artistic works (such as drawings, paintings and sculptures), 

• works with a scientific or technical content (such as drawings, plans or maps),  

• works of architecture,  

• works of applied art,  

• photographic and cinematographic works,  

• choreographic works, and 

• pantomimes. 
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Furthermore, the Act explicitly treats computer software as copyright-protected works. 

Swiss courts and the Swiss legal practice have become reluctant to assume the role of art-critics 

and are therefore prepared to extend copyright protection to minor creations, as long as they 

have been created by human beings (as opposed to animals or machines) and show a certain 

level of individuality. As in most other jurisdictions, the level of individuality required for copyright 

protection cannot be defined precisely and depends on the category to which a work belongs.  

The creator of works of applied arts (e.g. a vase or a piece of furniture) or of a computer program 

may enjoy less artistic freedom or individual expression, owing to aspects of functionality which 

influence their creation. That does not mean that such works are deprived of copyright 

protection. On the contrary, a rather low level of individuality may be sufficient for copyright 

protection of works which belong to these categories. However, if the expression of a work shows 

a low level of individuality, the work may only enjoy a narrow scope of protection. In other 

words: a Picasso painting enjoys more protection than a coffee cup with a special design, because 

the Picasso is more original, whereas the coffee cup always will have the same basic features, 

which are dictated by the purpose of a cup.  

A fundamental concept of copyright is the so-called idea – expression dichotomy: copyright 

protects the expression of an idea rather than the underlying idea itself. This is just the opposite 

than what you might have believed. It is not (like in patents) the idea that is protected, but only 

the actual work (text, painting, sculpture).  

 

 

Examples:  

If you take a book, 

- the underlying idea is the plot of the story, 

- the expression of the idea is the actual writing, the words put down on paper. 

If you take a computer program, 

- the underlying idea are the functions of the program (What does it do?), 

- the expression of the idea is the actual code written which implements the functions. 
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This means that it is legal to rewrite a software program: you write a software program that has 

the same functions, but you use different code. Or you rewrite a book by telling the story in other 

words. 

Translations, adaptations and alterations of copyrighted works are protected as such without 

prejudice to the copyright in the original work (Art. 3 CA). 

A copyright comes into being when the work is created. Copyright protection is not subject to any 

formal requirements such as registration or a mark (like the © sign often found) on works. Thus, 

speeches, lectures, drafts and plans enjoy copyright protection if they embody an intellectual 

creation with a sufficiently individual character. It is, nevertheless, usual and recommendable to 

emphasize the subsistence of copyright in a piece of work by placing an appropriate copyright 

notice on it. 

Copyright originates upon creation of a work and is initially vested in the author (Art. 6 CA). Only 

the individual who has created the work is considered to be the author and is therefore the 

owner of the copyright. This principle also extends to an employee who authors a copyright work 

in the course of performing his contractual duties. Employers therefore need to make sure that 

the copyrights of his employees are transferred to him.  

Note that this is the contrary than in patent law! In the CA there is no provision regarding the 

transfer of copyrights to the employer, so there needs to be a contractual agreement in this 

regard.  

Obviously, this is very important for all businesses where protected works are created, like 

graphical arts, texts, design, journalism, computer software. If those do not make sure that the 

copyrights are transferred to them, they might sell something to the customers they do not own!  

 

b) Content of Copyright 

 

aa)   Commercial Exploitation Rights 

Copyright is the exclusive right to exploit the copyrighted work, i.e. according to Art. 10(II) CA: 

• to reproduce the work, 

• to issue copies of it to the public, 
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• to publicly perform the work, 

• to record or broadcast it, 

• to retransmit the broadcast work, and  

• to communicate broadcasts and retransmissions to the public. 

 

The enumeration of exclusive exploitation rights is open. New means of exploitation which might 

be offered by future technological progress vest a new exclusive exploitation right in the author. 

Consequently, the right to communicate copyright works through digital network or satellite 

systems such as ‘video on demand’ is exclusively reserved to the copyright owner.  

 

bb) Moral Rights 

Swiss law traditionally protects moral rights, i.e. according to Art. 11 CA: 

• the right to be identified as author of a copyrighted work, 

• the right to decide on the date and manner of the first publication of the work,  

• the right to alter or adapt the work, and  

• the right to object to derogatory treatment of the work. 

 

There are three powers which may be considered moral rights: 

(i) The owner of a copyrighted work is obliged to give the author access to the work at any 

time insofar as execution of the copyright requires him or her to see the work (Art. 14(1) 

CA). 

(ii) The author is entitled to claim the work for the purpose of an exhibition in Switzerland, if 

he or she can demonstrate an adequate interest (Art. 14(2) CA). 

(iii)    Prior to destroying an original work of art of which no other original editions exist, its 

owner is obliged to offer it to the author for an amount not exceeding the value of the 

material per se (Art. 15 CA). 

The existence of moral rights of authors can lead to unexpected results: e.g. if a building meets 

the criteria for copyright protection, the architects are deemed to have an author’s rights. There 

have been several cases where architects have challenged the decision of the owner of a building 
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to rebuild it in a different way and have claimed that the owner could not change or destroy this 

“work” without their permission!  

These moral rights are not limited in time and upon death of the author, they are inherited by his 

heirs (Art. 16 (1) CA).  

This concept of “moral rights” of the owner is unique to continental jurisdictions (civil law). The 

US for example do not recognize such moral rights. The copyright of an author is only about 

commercial exploitation of the copyrighted work. Copyright is only a question of economic rights, 

not moral rights. 

 

 

Question for discussion: 

 

What do you think of this concept of moral rights?  

If you were the legislator, would you uphold this law or repeal it? 

 

 

c) Term of Copyright Protection 

Copyright protection starts immediately with the creation of the work and expires 70 years 

starting from the end of the calendar year in which the author dies. However, in the case of 

computer software, protection expires only 50 years from the end of the calendar year in which 

its author dies. 

After expiration of the copyright, the work falls into the “public domain”: this means that it may 

be used without permission from the author / or his heirs and without having to pay copyright 

license fees. The moral rights however live on!  

In practice, this means that the most of classical literature and art are protected only by moral 

rights only, their use however is free. Anybody can print books with Shakespeare’s or Goethe’s 

novels or publish them on a website, without having to apply for a license or pay fees for doing 

so. This is why you can buy very cheap editions of classical authors in each bookstore.  



 8 

d) Copyright, Transfer and Licenses 

The Copyright in a work  can  be  assigned  or  licensed  in  part  or  in  its  entirety (Art. 16(I) CA).  

There are no formal requirements for copyright assignments or licences. It should be noted that 

moral rights are regarded as being part of the author’s personal rights which are unassignable. In 

practice, the author may waive specific moral rights within reasonable limits or authorize third 

parties to exercise moral rights such as the right to alter or adapt a copyrighted work.  

 

Example:  

The architect of a house that is so individual that it receives copyright protection as a work of 

authorship gives the owner the permission to make alterations to the house as needed.  

The exploitation of copyrights and the contracts pertaining to the exploitation of copyrights are 

not codified and, thus, open to contractual negotiation and stipulation. Special provisions relating 

to the publishing contract may be found in Art. 380–393 CO. However, they are optional and 

apply in the absence of specific contractual terms only. 

 

e) Restrictions to Copyright and Fair Use 

There are a number of acts carried out in relation to copyrighted works which are not considered 

copyright infringements, either because of the existence of a prevailing public interest or simply 

because it is impossible  to  control  them.   

For some works, the public is allowed to make specific uses of the copyrighted works, but fees are 

collected and distributed among the authors (e.g.: fees on copies made, fees on blank CDs and 

DVDs, fees for public playing of music). These so-called royalties are to be collected and 

distributed by copyright collecting societies. 

aa) Private Use and Use for Educational Purposes 

The  most  important  of  such  ‘fair  dealings’  or fair use rights are  the  private  and domestic  

use  of  a  copyright  work  and  its  use  for  educational purposes. This means that you are 

allowed to borrow a CD / DVD from the library, listen to it and make a copy of it for your own 

personal use. Note that this is allowed only with CDs and DVDs the owner has obtained legally. In 

Europe, the tendency in law is to say that you cannot make a legal copy from an illegal copy of the 

work. On Filesharing networks, all works offered are illegal uploads (it is not allowable fair use to 



 9 

make a copyrighted CD / DVD available to the public). So you cannot make a legal copy of such an 

illegal copy offered on a filesharing network. But this is disputed and so far, no Swiss court has 

been called upon to make a decision on the question. 

As a compensation for such use “fair use” made of works, the Copyright Act entitles the copyright 

owner to share in the benefits of such mass exploitation by means of: 

(i) a statutory royalty levied on copiers used in companies and within the 

administration (Art. 20(2) CA), 

(ii) a fee levied on blank video and audio tapes, as well as other data storage devices   

like hard discs (Art. 20(3) CA), and 

 

(iii)    a statutory royalty imposed on the rental to the public of copyrighted works, with 

the exception of works of architecture and works of artistic craftsmanship 

(applied arts), in cases in which a business engages in such rental for money or 

money’s worth(Art. 13 CA). 

 

bb) Retransmission and Public Showing of Broadcasts 

Simultaneous and unchanged retransmission of broadcasts and simultaneous public showing of 

broadcasts (e.g. in hotels and restaurants) are exclusive exploitation rights of the copyright 

owner. However, the respective permission may only be granted through a copyright collecting   

society   (Art. 22(I) CA).  Retransmissions within one building or a closed housing development are 

permitted without payment of any statutory royalty (Art. 22(II) CA). Based on this, the UEFA 

claims the right to levy royalties from those restaurants and bars that use wide-screen TVs to 

show the Euro2008 football championships to their guests. Also hotels, shopping malls etc. have 

to pay extra royalties, if they play music on their premises or offer TV-channels for their guests. 

cc) Additional “Fair Use” 

The following additional ‘fair dealings’ codified in the Act should be mentioned: 

(i) The licensee of computer software is entitled to decompile its interface 

information in order to develop an independent, but compatible program, if the 

interface information is not readily available (Art. 21 CA and Art. 17(II) CoO). 
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(ii) Published works may be cited for the purpose of reference or illustration to the 

extent required by that purpose, provided that they are accompanied by    

sufficient acknowledgement (Art. 25 CA). 

(iii)    Works which are part of a collection open to the public may be displayed in a 

catalogue published by the administration of the collection. The same right 

applies to the publication of catalogues for auctions and fairs (Art. 26 CA). 

(iv) Works which are in a publicly accessible location for a permanently lasting period 

of time may be used for the purpose of a two-dimensional  illustration,  except  

that  such  illustration cannot   be   used   for   the   same   purpose   as   the   

original (Art. 27 CA).  

Examples: Postcards, picture-books or touristical leaflets may show copyrighted 

works in public places (e.g. a statue in the park, a Mario Botta church, but not: a 

Picasso painting hanging in a museum, as this is a private place). 

(v) As far as reasonably necessary for the purpose of reporting current  events,  

copyrighted  works  can  be  recorded,  copied, shown, broadcasted or otherwise 

communicated to the public (Art. 28(1) CA). 

         

Example: Rolling Stones concert - the press receives the right to take photographs 

and broadcast sound / video recordings of 3 minutes length. 

 

(vi) Short extracts from newspaper articles and radio and television broadcasts may 

be used for the purpose of reporting on current issues,  provided  that  they  are  

accompanied  by  sufficient acknowledgement (Art. 28(2) CA).  

 Example: If a newspaper wants to comment upon a new book, it may print some  

 excerpts of this book.  
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(vii)   A copy of a copyrighted work may be made for strictly archival purposes, 

provided the copy is labelled as an archive copy and stored  in  a  place  which  is  

not  accessible  to  the  public (Art. 24 CA). 

  Example: If you have bought a software program on a CD, you are allowed to 

make a backup copy. 

 

(viii) Copyright works may be used for the purpose of creating a parody or a similar 

adaptation of the work (Art. 11 (3) CA). 

Example: Scream and its parody Scary Movie. 

 

 

f) Neighbouring Rights 

The Copyright Act recognizes so-called neighbouring rights of performers, producers of sound 

recordings and films and broadcasting organisations. (Note: performers and producers are not 

authors of works - they use somebody else’s work. But because this can be close to an own 

creation - think of a singer performing a song written by somebody else - they are given limited 

rights of their own.) Neighbouring rights are exclusive and expire 50 years from the end of the 

calendar year in which the performance took place, the recording or film was made or the 

broadcast was initially aired, as the case may be (Art. 39 CA). 

In particular, performers have according to Art. 33 CA the exclusive right: 

• to communicate their performance to the public outside the room in which it 

originally took place,  

• to broadcast and retransmit it by any means,  

• to record it by any means,  

• to copy such recordings, and  

• to issue copies of it to the public.  

 If copies of audio- or audiovisual recordings are being sold to the public with the consent of the 

performers, such recordings may be used for the purpose of broadcasting them or 

communicating them to the public. But a statutory royalty is paid to the respective copyright 

collecting society (Art. 35(I) CA). 
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The producer of a sound recording or film has the exclusive right to copy such recordings by any 

means and to issue copies of them to the public (Art. 36 CA). If copies of audio- or audiovisual 

recordings are being sold to the public with the consent of the producer, such recordings may be 

used for the purpose of broadcasting them or communicating them to the public. The producer is 

entitled to share in the statutory royalty granted to the performers (Art. 35(II) CA). 

Broadcasting organisations are exclusively entitled to retransmit their broadcast, communicate it 

to the public, record it by any means and  issue  copies  of  such  recordings  to  the  public  (Art. 

37 CA).  

 

Example: 

   
Elton John sings “Candle in the Wind” at the Concert for Princess Diana:  

 

- the music composition is his own, he is the author of the copyrighted work “melody of    

   candle in the wind”; 

- the lyrics are composed by Bernie Taupin, he is the author of the copyrighted work    

  “song text of candle in the wind”.  

 

For the lyrics, Elton John is only the performer. He needs a license to sing the lyrics. Still, if the 

performance is recorded, he has the exclusive right to sell this recording on CD or to broadcast it 

on radio or TV. However, he cannot prevent somebody else using the text for another 

performance. Only Bernie Taupin as the author of the text could do so. 

g) Copyright Collecting Societies 

The individual author could negotiate all deals with all those who want to make use of his 

copyrighted work. This is doable only if there are only few users and works. However, this can be 

very impractical when there are more works and more users. E.g.: Each radio station would have 

to find and contact the rights’ owners of each single song before broadcasting it and negotiate 
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the terms of the license with them! Therefore copyright collecting societies have been created by 

the authors or by law in order to facilitate obtaining the necessary licenses for the users. 

In Switzerland, five copyright collecting societies manage copyright related claims. This means, 

they represent the authors in negotiations with users and manage their rights (e.g. they collect 

royalties for copies made, broadcasting and blank media). For some, membership is free (e.g. 

each painter is free to join ProLitteris or not), for others it is compulsory.  

What does this mean in practice?  

If you take the example of a company that owns an art collection including a Picasso painting and 

wants to make a commercial brochure containing a picture of the Picasso painting. The situation 

is as follows: 

- Even if the company is the owner of the work (Picasso painting), it is not the owner of 

the copyright! Because just by buying a copyrighted work, you do not buy all copyright 

in it. If you want to make use of the work, you have to obtain the permission of the 

copyright owner! 

- Picasso died in 1973, so until 2043 there still is a copyright on all his works. If his heirs 

are represented by ProLitteris, the company can negotiate with ProLitteris on receiving 

permission of printing the picture. If they are not represented, you have to find them 

personally and ask them for their common permission. Furthermore you have to 

negotiate with them about the right to print the picture. Obviously, this can be a quite 

difficult and long-lasting process! 

 

The Swiss copyright collecting societies are:  

- SUISA (Suisse Auteurs) safeguards copyright claims relating to musical works  with  and  

without  lyrics  except  dramatic  works.  

- ProLitteris is responsible for managing claims relating to literature and, lately, also 

artistic works and photography.  

- SUISSIMAGE takes care of copyright claims relating to visual and audiovisual works.  
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- SSA (Société Suisse des Auteurs) represents the catalogue of the French Société des 

Auteurs et Compositeurs Dramatiques in Switzerland. It also manages copyright claims 

of other authors in the areas of theatre, choreography and the audiovisual sector. The 

deliberation of its activities is rather vague and currently the subject of a dispute before 

the Federal Supreme Court.  

- SUISSEPERFORM manages claims relating to neighbouring rights. 

The copyright collecting societies do usually not negotiate individual agreements, neither with the 

authors nor with the users. They have standard agreements and tariffs which list the license fees 

due to them. There is neither a way for the single author nor for the single user to get around 

those tariffs. If the author thinks that he does not get enough (and the same tariff applies to 

Picasso as to Mr. Müller), he can terminate his relationship with the respective collecting society. 

The user / licensee can only renounce to use the work. The rules of the copyright collecting 

societies usually expressly exclude the possibility of the author making direct deals with the users. 

The tariffs adopted by copyright collecting societies are subject to approval by an independent 

commission (Art. 55 CA). This is necessary as they are not negotiated neither with the authors nor 

with the users. 

 

h) Protection in Practice 

The copyright owner may seek civil and criminal remedies against copyright infringers. Civil claims 

must be addressed to the cantonal courts designated for copyright matters. This is in most 

cantons the court of second instance, i.e. the cantonal Court of Appeals. An appeal to the Federal 

Supreme Court is possible. The defendant is obliged to reveal the source of the infringing 

products (Art. 67(I)k CA). 

The assistance of the Customs Authorities may be sought for the purpose of screening and seizing 

pirated goods which are being imported into or exported out of Switzerland (Arts. 75 et seq. CA). 

Criminal sanctions for copyright infringements include terms of imprisonment of up to three 

years and fines of up to CHF 100’000.–. 
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Cases for Discussion: 

 

1. Case Feist Publications Inc. v. Rural Telephone Service (499 U.S. 340) 

Rural Telephone Service Company provides telephone connections in several communities in 

northwestern Kansas. It publishes a typical telephone directory consisting of white pages and 

yellow pages. The yellow pages list the business subscribers alphabetically by category of 

business. They contain classified advertisements. The directories are distributed free of charge, 

but earn revenue by selling yellow pages advertisements. 

Feist Publications Inc. is a publishing company that produces area-wide telephone directories that 

cover a much larger geographical range than the Rural’s local directories. Feist distributes the 

directory also free of charge and earns money by selling yellow page advertisements. Needless to 

say that Feist and Rural compete vigorously for yellow page advertising.  

Feist needs the data of Rural’s subscribers in order to make a complete directory. However Rural 

refused to license these data to Feist. Then Feist used the data contained in Rural’s directories 

without permission.  

 

 

Question:  

 

Can Rural prevent the publication of the Feist directories and claim damages from Feist? 

What is your opinion: Should they be able to do so? 
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2.  Case Custer v. Rapperswil 

In 1960 the City of Rapperswil commissioned architect Walter Custer to draw the plans for a 

school building.  

 

Rapperswil: Burgerau School Building  

In 1986, the city needed more place and asked several architects to submit proposals for an 

addition to the existing school. Walter Custer did not receive the job. The winning project was: 

 

Walter Custer called to the courts and asked them to forbid the realization of this project. He 
brought forward the following arguments: 

- his building of 1960 is a work protected by copyright as it is a creation with 
individual character 
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- as it is protected by copyright, the work may not be changed without approval of 
the author. 

 

 

Question:  

Does Walter Custer have a case at all? 

In the last resort, the Swiss Supreme Court had to decide the case (BGE 117 II 466).  
What do you expect to have been the outcome? 
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II. Designs 

 

 

1. Introduction 

 

A design (also called a design patent, a registered design or a design right) in the legal sense is an 

outer shape, possibly in combination with colours which serves as a pattern for the manufacture 

of an article. Unlike a patented invention – which defines a technical rule – an industrial design or 

model covers the aesthetic aspects of an object. Thus, it does not extend to any manufacturing 

process, utility purpose or technical effect.  
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For determining the registrability of an industrial design or model, it is practice to look firstly at 

the purpose of a design. If its prevailing purpose is functionality as opposed to aesthetic shape, 

the design is not registrable. Designs are given on the ornamental design of a functional item.  

Ornamental designs of jewelry, furniture, beverage containers and computer icons are examples 

of what can be protected with designs. 

 

Example:  

In 1879, Auguste Bartholdi was awarded the design patent U.S. Patent D11,023 for the Statue of 

Liberty. This patent covered the sale of small copies of the statue. Proceeds from the sale of the 

statues helped raise money to build the full statue in the New York harbor.  

 

a) Comparison to (Invention) Patents 

Invention patents protect the invention / the functionality of a given item.  

Design patents protect the ornamental nonfunctional design of an item. Design patents can be 

invalidated, if the design has practical utility (e.g. the shape of a gear).  

 

b) Comparison to Copyrights 

Copyrights protect works of authorship which are mostly nonfunctional items from being copied. 

In order to show copyright infringement, one must show that the infringing item was copied from 

the original.  

Design patents, on the other hand, protect the ornamental aspects of functional items from 

being infringed. One does not have to show that the infringing item was copied from the original. 

Thus, a design that was created independently can still infringe a design patent. 

Many objects can be protected by both copyrights and design patents and even by three-

dimensional trademarks. The Statue of Liberty is one such example. 

 

c) Comparison to Trademarks 

Trademarks are used to protect consumers from confusion as to the source of a manufactured 

object. In order to get trademark protection, the trademark owner must show that the trademark 

is not likely to be confused with other trademarks for items in the same general class. The 
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trademarks can last indefinitely, as long as they are used in commerce. Trademarks need not to 

be ornamental or aesthetic, they just have to be sufficiently different from other trademarks to 

that extent that the public does not confuse two products from different sources. If a trademark 

is aesthetic, it possibly could be registered as a design and vice versa. (Example: Coca Cola bottle 

with its distinctive shape was both registered as a trademark - still in force - , and as a design, 

which has already expired).  

 

 

2. Swiss Design Law 

 

Design law is codified in the Federal Act on Designs and Models (DA).  

a) Protected Designs 

Creative designs can enjoy protection, if they fulfil the following conditions: 

• the design is new,  

• the design is unique and differs from existing objects significantly, and  

• the design is neither illegal nor offensive to public taste.  

 

b) Designs Protection 

Designs protection gives the owner the right to prohibit other people from using the design for 

commercial purposes - for example, from manufacturing or selling products with the same or 

similar design. 

 

c) Registration and Term of Protection 

Designs have to be registered in the Designs Register. Once a design is registered, the owner may 

use the notation "Modèle déposé" or "Mod. dép."  
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The term of protection begins with the date of the deposit and continues for a period of five 

years. Protection may be extended four further terms of five years each. In other words, a design 

may be protected 25 years in total. 

Registration of a design does not preclude its additional protection under copyright law. An object 

which meets both the requirements set out in the Copyright Act and the Design Act may benefit 

from cumulative protection. Furthermore, a design may also be registered as a trademark, if it is 

capable of distinguishing the goods or services of one undertaking from the goods or services of 

other undertakings. Registration of a design as a trademark provides a potentially eternal 

protection which can still be obtained even after publication of the design. Finally, a design may 

also benefit from protection against unfair copying under the Unfair Competition Act. 

 

Question:  

 

Why would it make sense to have design protection and trademark protection as well, once you 

have obtained and paid for design patent? 

 

d) Design Ownership, Assignments and Licenses 

The author of a design is entitled to apply for its registration. Both, the application or the 

registration may be assigned or licensed. 

 

e) Content of the Design Right 

The owner of a registered design may preclude any third party from manufacturing, importing or 

distributing the design during the term of protection (Art. 5 DA). Protection is not only granted 

against the  unlawful  use  of  the  design  itself,  but  also  against  imitations (Art. 24 DA). 

Imitation occurs, if the original design can be distinguished from the imitation only under close 

scrutiny and if the dominant  elements  of  the  registered  design  can  be  recognised  in  the 

imitation. 
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f) Term and Restrictions 

Protection of a registered design is limited to a period of 25 years. It is divided into five 

consecutive 5 year periods starting from the date of application.  

There is no sanction for the non-use of a design. Consequently, defensive design registrations 

(i.e., the registration of a design or trademark just for not having anybody else use it) are common 

practice in Switzerland. There is also a kind of “fair use” right: anyone may use a registered design 

for his own private and domestic use (Art. 5 DA). 

 

g) Protection in Practice 

The owner of a registered design may seek civil and criminal remedies against infringers. Civil 

claims must be addressed to the cantonal courts which are designated for matters regarding 

designs. In most cantons, the court designated for patent and trademark matters (i.e. the 

Commercial Court or the Court of Appeals) will also be available for design matters. Moreover, an 

appeal to the Federal Supreme Court is possible.  

The support of the customs authorities may be obtained by means of  a  formal  application  for  

the  purpose  of  screening  counterfeit goods, should there be any attempt to move such goods 

across the border. 

Wilful  infringement  of  a  design  right  is  a  criminal  offence, subject to imprisonment for a term 

of up to one year and fines of up to CHF 100’000.– (Art. 25 DA). 
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Case for Discussion: 

 

At the BASELWORLD 2010 – The World Watch and Jewellery Show, D(efendant) displayed the 

following watch: 

 

P(laintiff) was also present on the fair and claimed that D’s watch was a copy of his watch which is 

protected by a design patent. P’s watch looks like this: 
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P claimed in court that: 

- the court state that D violates P’s design patent, 

- the court prohibit D from further manufacturing, selling, advertising the watch, 

- the court order D to pay CHF 40’000.— in damages, with the possibility of claiming 
further damages, 

- the court order D to indicate 

o the exact number of watches produced 

o the source of origin of the watches resp. the manufacturer 

o the amount of the watches sold, including the prices and the names of the buyers 

o the number of watches still in stock. 

- the court order D to publish the court decision in the following newspapers (each 
advertising being of the size of ¼ page): Basler Zeitung, Neue Zürcher Zeitung, Bulleting 
de la Federation Horlogère, Le Figaro, Wiener Zeitung, 

- D pay all the costs of the procedure. 

Swiss Supreme Court BGE 130 III 645 

 

Question: 

What could be the reasoning and the decision of the court? 
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Sample Exam Questions: 

Question 1 

Swiss writer Friedrich Dürrenmatt died in 1990. If you would like to reprint his book 
“Romulus the Great”, which was published in 1950, without paying copyright royalties, you 
can do so  

 2060 (70 years after death of author) 

right now (after death of author) 

 2020 (70 years after date of publication). 

 

 

Question 2 

Swiss writer Friedrich Dürrenmatt died in 1990. His right to be recognized as the author of 
his book “Romulus the Great”, which was published in 1950, ceases  

 never 

2060 (70 years after death of author) 

right now (after death of author) 

 2020 (70 years after date of publication). 

 

 

Intellectual property case 
 

Your client, Ms. Tek, writes computer software. In July of 1995, she obtained a U.S. patent 
on an algorithm used in her software. In 1997 European and Japanese patents followed. Ms. 
Tek then began selling her software under the internationally registered trademark 
"TekHed ®" Besides writing the software code she wrote extensive accompanying manuals. 

Ms. Tek began by selling the software and manual out of her garage. After encountering 
unprecedented domestic demand for her software, however, she contracted out the copying 
and distribution of the software and accompanying manuals to the large, U.S.-based 
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CompCopy Corp. All the software diskettes and manuals she has sold carry the "TekHed" 
mark, which also appears when a computer runs the software. 

In August of 1995, using the services of CompCopy, Ms. Tek began exporting TekHed to 
retailers in Japan. In September, 1995, Ms. Tek learned that other Japanese retailers had 
begun importing TekHed from U.S. retailers, who were re-selling TekHed diskettes that they 
had purchased from Ms. Tek. These U.S. re-sellers offered TekHed at about 1/2 the price 
that Ms. Tek charged her Japanese retailers. 

Why the big difference in price? Because Ms. Tek had to recoup the costs of preparing a 
Japanese-language version of the TekHed software manual. The U.S. re-sellers sold only the 
diskettes -- something that Ms. Tek refused to do for fear that Japanese consumers would 
blame her software for any confusion they suffered in using TekHed. Needless to say, the 
Japanese retailers with whom Ms. Tek deals do not feel very happy about their competitors 
selling TekHed at 1/2 off. Although her contracts with these retailers require that they 
purchase TekHed only from her, a few of them have started carrying diskettes purchased 
from the U.S. re-sellers. In order to provide customers with a cheap introduction to the 
software, they sell their own translation of parts the accompanying technical manuals. 

 

Task 1: Write a brief memo describing what (if anything) Ms. Tek can do to prevent these 
unauthorized resales of her TekHed software. 

 

Since you have done such an excellent job of handling Ms. Tek's problems with unauthorized 
resales of her software, she has returned to you with another, related problem: She has 
learned that certain parties in China have begun making and selling unauthorized copies of 
TekHed. Furthermore, these same parties have translated the Japanese manual into 
Mandarin Chinese, and begun selling it along with their bootleg versions of TekHed. 

 

Task 2: Write a brief memo describing what (if anything) Ms. Tek can do to stop this 
unauthorized copying of her software and manuals 

 

Your treatment of Ms. Tek's problems in China really impressed her. Now she seeks your 
advice in a related area. Recently she discovered that a Thai computer manufacturer, 
DigiPack, has begun exporting to the U.S. computers pre-installed with pirated copies of her 
TekHed software. That is, at least some of the computers come with her software -- others 
come pre-installed with similar software created by one of Ms. Tek's competitors. Naturally, 
Ms. Tek wants to stop DigiPack from importing computers carrying unauthorized copies of 
her software. 
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Task 3: Write a brief memo describing what (if anything) Ms. Tek can do to stop the imports, 
taking care to explain how and why she can (or cannot) do so.  

(6 points) 

 

 

Case Question: 
 

 

The following case has recently been brought before the Swiss Supreme Court: 

The company Documed AG in Basel collects the most important data of all medical drugs 
sold in Switzerland and publishes those data both in a printed book and online on the 
website www.documed.ch. The information collected and published is available from public 
sources, basically they are what the producers of the medical drugs are obliged to make 
available as information to the users of the drugs. Documed is paid for these publications by 
the producers of the medical drugs. 

A competing company, YWESEE GmbH, in Zurich, regularly downloads all information on 
medical drugs from www.documed.ch and publishes the information on its own website. 
YWESEE GmbH derives income from its website by placing advertising on the site. 

Documed AG accuses YWESEE GmbH of infringing its intellectual property rights and of 
unfair competition and claims damages.   

If you were a judge on the Swiss Supreme Court, how would you decide the case and how 
would you reason your decision? 

  

 

Essay Question: 
 

Write a short essay on the following topic: We have discussed “the basic deal of patent law”, 
i.e. the inventor receives a valuable right to make exclusive use of his invention for a limited 
period of time. The public has to pay the inventor to make use of this invention but still 
benefits as a whole. 

In which way does the public benefit conferred to the owners of trademarks, copyrights and 
design patents? 

http://www.documed.ch/�
http://www.documed.ch/�
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(6 points) 
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