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Introduction to Criminal Law  

 

Expected Learning Outcome: 

- understand the main principles of criminal law 

- be familiar with the major offences relevant for business situations 

 

1. Introduction 
 

Criminal law, sometimes called penal law, is the most familiar field of law that we hear about in 

the papers, or in the news on TV. Nevertheless it is a relatively small part in the legal whole. 

However, the legal consequences of its provisions are the most far-reaching of all fields of law 

and can have a huge impact on the life of a citizen. 

 

In order to prevent wrongful convictions, there are a lot of procedural rules and particularities. 

There is an assumption of innocence until the presumed wrongdoer is convicted by the court. 

Compared to civil law, the burden of proof for the conviction of an alleged offender is higher. 

While in civil law a judgment can be pronounced if there is a preponderance of evidence, in 

criminal law the state must prove its case beyond a reasonable doubt. That means that every 

juror in a criminal case must be convinced, beyond a reasonable doubt, of the defendant’s guilt. 

Due to these particularities the criminal law is provided with its own court system.  

 

Criminal lawsuits are initiated by a prosecuting attorney acting on the government’s behalf, 

because crimes are regarded as offenses against society as a whole. Responsibility for crime 

prevention, for bringing the culprits to justice, and for dealing with convicted offenders is 

carried out by the state. The police, the criminal courts and prisons are all publicly funded 

services. What purpose overall criminal law serves is hotly contested.  

 

− Some believe criminal law is about punishing offenders because they deserve 

it and the victim deserves compensation.”  

− Others feel perhaps with enough punishment people will also be deterred from 

committing crimes in the first place.” This principle is called in the jurisprudence crime 

prevention. 

− Perhaps criminal law is simply about removing people from society by putting them in 

prison, to protect law abiding citizens by incapacitating the offender. 
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− Or perhaps, prisons can reform and rehabilitate people to go back into society. And 

perhaps in some way, offenders can be made to recognise their wrongs in relation to 

victims and make restitution for the harm. 

 

The result of this mix of theories, none of which prevails, is that several systems of punishments 

(sanctions) exist, which are applied in the given case, sometimes exclusively, sometimes in a 

combination:  

- money payment (fine), 

- imprisonment, 

- work for public benefit, 

- therapy (if the offender suffers from an illness of the mind or body, especially if the 

offence committed has been influenced by this abnormal condition). 

 

These sanctions can also be combined. An important instrument is also the deferral of a 

sanction combined with a probation period.  

 

Most states classify crimes as felonies or misdemeanours depending on their degree of 

seriousness: 

 

 

- Petty offense:  minor violations, punishable by a fine. 

 

- Misdemeanour:   crimes punishable by a fine or by imprisonment (in a local jail 

   instead of a penitentiary) for up to one year.  

 

- Felony:     serious crimes punishable by death or by imprisonment in a  

   federal or state penitentiary for one year or longer. 

 

- Crime:  wrong against society proclaimed in a statute and punishable by   

   a fine and/or imprisonment- or, in some cases, death.  

 

Offences can range from ones resulting in fatality, such as murder and manslaughter, to non-

deadly offences against people, such as actual or grievous bodily harm, to offences concerning 

people's property, like criminal damage, theft, robbery or burglary. Importantly, one can still be 

liable for helping another person's criminal act, conspiring to do something prohibited or merely 

     +  
 

       
     − 
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attempting. Criminal law is concerned with seeking out wrongdoers and preventing wrongdoing, 

so the law casts a critical eye on all those involved in mischief. 

 

Types of crime 

 

Often, criminal acts are grouped according to the nature of the act: 

 

- violent crime: crimes against persons; e.g. murder, rape, assault, battery 

- property crime:  goal is to gain some form of economic or the damaging of property;  

 e.g. robbery, burglary 

- public order crime: activities that are considered contrary to public values and morals;  

 e.g. prostitution, illegal drug use, public drunkenness 

- white-collar crime: illegal act or acts by an individual or business entity using some nonviolent 

means to obtain personal or business advantage; 

 e.g. embezzlement, bribery,  insider trading 

- organized crime:  operating illegitimately by satisfying the public’s demand for illegal goods 

and services; e.g. money laundering, loan sharking 

- computer crime:  acts that are directed against computers and computer parts, that uses 

computers as instruments of crime, or that involves computers and 

constitutes abuse.  

 

 
 
 

2. Essentials of  Criminal liability 
 

In order to establish guilt of a presumed wrongdoer, it is necessary to prove that he has 

committed a criminal act, a wrongful mental state and that there are no defences to criminal 

liability.  

 

2.1. The criminal act 

 

A criminal act is a certain behaviour that is prohibited by a criminal statute, which causes some 

harm to a person or to property. This can be either an act of commission or in some cases an 

omission. An omission can only be a crime if the person has a legal duty to perform the omitted 
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act (e.g. failure to file a tax return). Additionally, an attempt to commit a crime can be punished, 

but only if substantial steps toward the criminal objective have been taken.  

 

2.2 State of mind 

 

Besides having committed a criminal act, the awareness of wrongdoing (mens rea) is necessary 

in establishing guilt. The mental state that is required for a conviction is indicated in the 

applicable statute or law. Apart from intent, a guilty mental state can also be derived from 

negligence or recklessness. Negligence can be defined as deviation from the standard of care 

that a reasonable person would use under the same circumstances. How careful must one be to 

avoid committing the offence? That means that an unjustified, substantial, and foreseeable risk 

had been taken. Recklessness is defined as consciously disregarding a substantial and 

unjustifiable risk. In other words, a defendant is reckless if he is actually aware of the risk, 

whereas a negligent defendant is not. Therefore a reckless commitment of a crime results in a 

higher punishment than in case of negligence.  

 

2.3. Defences to criminal liability 

 

In certain circumstances a person may be excused from criminal liability because he or she lacks 

the required mental state. In addition, if it can be proven that a criminal action was justified 

under the prevailing circumstances, the accused will be acquitted.  

Some of the most important defences are:  

 

 

a) Consent:  

 

Usually the consent of a victim to a crime does not justify a criminal act. But this is not always 

the case: it depends on the question whether the law forbids an act committed against the 

victim’s will or forbids the act without regard to the victim’s wish.  

 

Examples:  

- assistance to suicide is not allowable in many countries – a person assisting another 

person to commit suicide would be punished. 
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- the surgeon cutting the patient in the course of an operation would technically 

commit a battery to the patient, but in this case, the consent of the patient is 

allowable, so it is a valid defence. The surgeon is not punishable.  

 

b) Duress:  

 

Duress constitutes the situation in which a person induces another person by wrongful threat to 

perform an act that he or she would not otherwise have performed. The thread must be of 

serious bodily harm or death and greater than the harm caused by the crime; e.g. Kidnapping 

and extortion of ransom. 

 

c) Justifiable use of force: 

 

The most common example of justifiable use of force is self-defence. Other examples, like the 

defence of one’s dwelling, the defence of one’s property, and the prevention of a crime, belong 

also to this category. There is an important distinction of deadly and non deadly force. Deadly 

force is likely to result in death or serious bodily harm. Non deadly force is force that reasonably 

appears necessary to prevent the imminent use of criminal force. Generally, it is justifiable to use 

the amount of non deadly force that seems necessary to protect themselves, their dwellings, or 

other property to prevent the commission of a crime. Deadly force can be used in self-defence if 

there is a reasonable belief that imminent death or grievous bodily harm will otherwise result, if 

the attacker is using unlawful force (unlike lawful force of a police officer), and if the attacker 

has not initiated or provoked the attack.  

 

 

d) Necessity: 

 

A technically criminal act can be justified, if the accused can prove that the act was necessary to 

prevent an even greater harm. 

Example: An ambulance driver violates traffic laws in order to bring a patient to the hospital. 

 

e) Intoxication: 

 

Involuntary intoxication is a defence to a crime if its effect was to make a person incapable of:  

− understanding that the act committed was wrong or 
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− incapable of obeying the law.  

Using involuntary drug or alcohol intoxication as a defence is based on the theory that extreme 

levels of intoxication may negate the state of mind that a crime requires.  

 

f) Insanity: 

 

Someone who is suffering from a mental illness can be judged incapable of the state of mind 

required to commit a crime.  

 

g) Another kind of defence is based in the statute of limitations: 

 

Criminal cases must be prosecuted in a certain number of years. After the expiration of this 

period of time a defendant can raise the statute of limitations as a defence, which means the 

prosecution of the criminal case must be closed.  

 

Question for discussion: Is it justified that criminal offenses are not prosecuted 

anymore after the lapse of a certain time? 

 

Note: It is not a defence not to know that an act is forbidden by law. In other words: ignorance 

of law is not a defence. It is your own responsibility to know the law and to make sufficient 

inquiries in cases of doubt.  

 

The situation to commit an offence without knowing that the realized act is chargeable, is called 

in the jurisprudence mistake in law. A mistake in law can - but need not - be considered in 

mitigation, meaning that the sanction against the offender is lowered.  

 

 

3. Definition of  some common crimes in the Swiss Criminal Code CC: 
 

Art. 138 CC: Embezzlement 

 

1. Whoever appropriates a movable objects belonging to another that is entrusted to 

him, with the unlawful intent to enrich himself or another, 

 whoever unlawfully uses assets entrusted to him for his own or another’s benefit, 

 shall be punished with imprisonment for up to five years or a monetary penalty. 
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 Embezzlement to the disadvantage of a relative or a member of the same household 

shall only be prosecuted upon petition. 

2. Whoever commits the offence in his capacity as a member of an authority, as an 

official, guardian, curator, professional asset manager, or in exercising a profession, 

trade or business for which he has been officially licensed, shall be punished with 

imprisonment for up to ten years or a monetary penalty. 

 

Art. 139 CC: Theft 

 

1. Whoever takes away a movable object belonging to another person in order to 

unlawfully enrich himself or a third party shall be punished with imprisonment for 

up to three years or a monetary penalty. 

2. If the thief makes a trade or business out of stealing, he shall be punished with 

imprisonment for up to ten years or a monetary penalty of not less than 90 daily 

rates. 

3. The thief shall be punished with imprisonment for up to then years or a monetary 

penalty of not less than 180 daily rates, 

 if he commits the theft as a member of a gang formed for the purpose of 

continuously committing robbery or theft, 

 if he carries a firearm or another dangerous weapon with him for purposes of the 

theft, or if he otherwise manifests his particular dangerousness through the manner 

in which he commits the theft. 

4. The theft committed to the detriment of a relative or a member of the same 

household shall be prosecuted upon petition only.  

 

 

 

Art. 146 CC: Fraud 

 

1. Whoever, with the intent of unlawfully enriching himself or another, maliciously 

misleads another person by false representation or dissimulation of facts, or 

maliciously reaffirms the error of another, and thus causes the deceived person to act 

detrimentally against his own or another’s property, shall be punished with 

imprisonment for up to five years or a monetary penalty. 
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2.  If the offender makes a trade or business of committing fraud, he shall be punished 

with imprisonment for up to ten years or a monetary penalty of not less than 90 daily 

rates. 

3. Defrauding to the detriment of a relative or a member of the same household shall 

only be prosecuted upon petition. 

 

Art. 158 CC: Disloyal Management 

 

1.  Whoever is entrusted by law, an official mandate, or a legal transaction to manage 

the assets of another or to supervise such assets management and, in violation of his 

duties, causes or permits that these assets are damaged shall be punished with 

imprisonment for up to three years or a monetary penalty. 

 Whoever, as an agent conducting business without mandate, acts in the same 

manner, shall be punished in the same way. 

 If the offender acts with the intent of unlawfully enriching himself or another, he 

may be punished with imprisonment from one to five years. 

2.  Whoever, with the intent of unlawfully enriching himself or another, abuses the 

power of authority conferred upon him by law, an official mandate, or a legal 

transaction and thus damages the assets of the person represented , shall be punished 

with imprisonment for up to five years or a monetary penalty. 

3. The disloyal management to the detriment of a relative or a member of the same 

household shall be punished only upon petition.  

  

 

 

 

 

 

4. Corporate criminal liability: 
 
 
4.1. Introduction 
 

Although corporations are legal persons, they were not subject to criminal liability for a long 

time, because the entity itself can not “intend” to commit a crime. However, modern criminal 
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codes stipulate that corporations can be held liable for crimes. Obviously, corporations cannot 

be imprisoned, but they can be fined or denied certain legal privileges (such as a license).  

 

For example, the U.S. Model Penal Code (issued by the American Law Institute in order to 

stimulate the legislators to standardize and update their criminal laws) enumerates the following 

situations in which a corporation may be convicted of a crime: 

 

1. A criminal act by the corporation’s agent or employee is within the scope of his or her 

employment, and the purpose of the statute defining the act as a crime is to impose liability 

on the corporation 

 

2. The crime consists of a failure to perform a specific affirmative duty imposed on 

corporations by law. 

 

3. The crime was authorized, requested, commanded, committed, or recklessly tolerated by one 

of the corporation’s high managerial agents.  

 

The justification for such criminal liability is that the corporation could have prevented the act 

or that there was authorized consent to or knowledge of the act by persons in supervisory 

positions within the corporation.  

 
 
4.2. Liability of corporate officers and directors 
 

Regardless of whether a corporate director or officer committed a crime for his private benefit 

or for the benefit of the corporation, he is personally liable. Besides that, corporate directors 

and officers may be held liable for the actions of employees under their supervision. Under the 

“responsible corporate officer” doctrine, a court may impose criminal liability on a corporate 

officer regardless of whether he or she participated in, directed, or even knew about a given 

criminal violation. Liability can already be imposed because an officer was in a “responsible 

relationship” to the corporation and had the power to prevent the violation.  
 
 
 
4.3. Corporate Criminal Liability in Switzerland 
 

Art. 102 CC:  Liability of the Enterprises 
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1. If anyone in a company has committed a crime or an offence in the exercise of their 

business duties pursuant to the company's purpose, but, because of shortcomings in 

the company organisation, this act cannot be attributed to a specific natural person, 

then the crime or offence shall be attributed to the enterprise. In this case, the 

enterprise shall be punished with a fine of up to CHF 5 million. 

 

2. lf a criminal offence as per Articles 260ter, 260quinquies, 305bis, 322ter, 

322quinquies or 322septies, paragraph 1, is involved, or one in accordance with 

Article 4a, paragraph 1(a), of the Swiss Federal Unfair Competition Act of 19 

December 1986, then the enterprise shall be punished irrespective of the criminal 

liability of natural persons if the company can be accused of failing to take all 

necessary and reasonable organisational measures to prevent such a criminal offence. 

 

3. The Court shall determine the fine in particular and the basis of the gravity of the 

offence and the seriousness of the organisational deficiency and the damage caused, 

as well as the basis of the company's financial strength. 

 

4. For the purposes of this Article, the following shall be deemed to be enterprises: 

a) legal persons under private law; 

b) legal persons under public law, with the exception of central, regional and local 

authorities.  

c) Companies; 

d) Sole proprietorships. 
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Examples Criminal Law 

1.  The Queen v. Dudley and Stephens, 14 Q.B.D 273 (1884) 

Thomas Dudley, Edward Stephens, Brooks, and Richard Parker were cast away in a storm while on an 

English yacht. The yacht was damaged by the storm forcing the four men to abandon it and escape in 

an open boat that belonged to that yacht. They had no supply of food and water except for two tins of 

turnips. On the fourth day they were able to catch a small turtle, which they completely consumed by 

the twelfth day. After twenty days, after eating only the turnips and the small turtle and being over 

1,000 miles from land, Stephens and Dudley decided, without the consent of Brooks that they would 

kill and eat Parker. He was the youngest and weakest of them all. Parker did not consent to his killing, 

but he was too weak to resist. Dudley offered a prayer for forgiveness and then put a knife to Parker's 

throat and killed him. Dudley, Stephens, and Brooks all fed upon Parker's body for four days. On the 

fourth day they were rescued, but were not in good health. 

If the three remaining men had not fed upon Parker's body, they probably would have died of famine 

before they were eventually rescued. Parker would likely have died before them, because he was in a 

much weaker state. 

Upon returning to land, Dudley and Stephens were arrested and brought to trial.  

Are they guilty of murder? 
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2. Ursula Meister is a shop supervisor and detective in the Jelmoli department store of Zurich. One day 

she observes how Karin Müller, a customer, takes a golden necklace in the jewelry department and lets 

it disappear in her bag. Ursula Meister, recognizing Karin Müller as a friend, does not intervene as she 

doesn’t want to bring her in difficulties, and lets her leave the store. 

2. Martin Keller takes his morning jog in the city park. A dog running loose comes after him and tries 

to bite him. Martin can only defend himself by kicking the dog with all force. The dog is severely 

injured and needs medical care. Did Martin commit an punishable act? 

3. Jeff Myers is job- and penniless. In order to keep up his standard of living, he applies for VISA 

Credit Cards with Bank Coop and with Credit Suisse. On the form of Bank Coop he indicates being 

employed and receiving a regular monthly salary of CHF 7’500. Bank Coop makes an inquiry with the 

tax authority at Jeff’s place of domicile but receives the answer that tax data are not published. Bank 

Coop decides to issue Jeff a credit card with an expenses limit of CHF 3’000. 

On the form for Credit Suisse he indicates being unemployed and earning unemployment benefits of 

CHF 2’200 monthly. He opens an account with the bank and tells the clerk in charge that he expects a 

payment of CHF 100’000 shortly out of an inheritance. The bank issues him a credit card with a limit 

of CHF 5’000.  

Jeff immediately proceeds to make payments with the two cards, without ever paying any of the 

monthly amounts billed to him. After a few months, outstanding debts have reached the amount of 

CHF 25’000. Jeff is declared bankrupt and the banks cannot recover these amounts.                                

Is Jeff criminally liable? 

4.  Exam Case:  Madolfo 

Beetle Baylee 
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Madolfo is an investment advisor in Zurich, Switzerland, and manages the money of selected wealthy 

people. Over the past 7 years, he has paid out yearly profits of 15 to 20% on the capital invested. For 

the management of these investments, he charges yearly fees of 5% of the invested capital and of 25% 

of all profits paid out. 

Roswitha, an elderly lady without any knowledge about capital markets and investments, has heard of 

this success story and thinks this is the ideal investment for her savings. She asks Madolfo how her 

money would be invested and whether he could guarantee personally with his signature that the 

investments are sound and safe. Madolfo answers that it is his secret how and where the money is 

invested and points out that dozens of clients have trusted him for years. But he signs the following 

declaration: “I confirm that I will invest the capital of Ms. Roswitha with utmost care, diligence and 

expertise.” Roswitha is satisfied and transfers all her savings of CHF 325’000 to Madolfo’s account. 

Two weeks later the headline in the Sunday paper reads: “FRAUD SCANDAL IN ZURICH. 

Madolfo is believed to have misused CHF 300 million in client’s money.” 

It turns out that Madolfo has not invested Roswitha’s capital. He has used it to pay back the 

investments of other clients of his. He also paid the other clients profits although the investments 

made with their capital in reality were not profitable.  

Roswitha turns to you as her lawyer. She wants to get her money back and she wants to see Madolfo in 

jail. Present her with a full picture of the legal issues in her case. 
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