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What is Law? 
In this chapter you will learn about the basics of  law: what is law and what 

thoughts about law have been developed in history (history of  law and philosophy 

of  law). 

 

1 The Law and its Importance 

 

Human beings have always lived together under rules of one kind or another. Not all of them are 

law, for example the rules of playing tennis or the rules of politeness. Certain rules have to be 

obeyed by everyone in the country. If any of us break these rules, we may be brought before a 

court of law. We may be punished by the court or ordered to behave in a certain way. All the 

rules that could result in the courts deciding to take action against us if we break them are called 

laws. Laws are thus a set of rules that are enforced by the state. 

 

Laws are mostly inspired by the desire to improve our lives and protect us from harm. They give 

each of us rights, which have to be respected by others. We also have duties to obey. If we obey 

our duties, we automatically protect the rights of the people around us. This simple balance of 

rights and duties is one of the basic foundations of our laws. For example, we have the right to 

own our own property and to be left in peace to enjoy it. Equally, we have the duty to let others 

own and enjoy their property, and so we must not steal or damage their property. 

 

Law is all around us. If you spend a normal day going to university in Olten you encounter the 

law when: 

 

- breathing: the very air we breathe is protected by the law against some forms of pollution 

- getting dressed: the clothes we wear have been purchased by a contract with a shop and 

this contract gives us protection if they are of poor quality. 

- breakfast: the food we eat must fulfil legal quality standards provided by the law, there are 

numerous laws relating to the production and preparation of almost every type of food. 

Usually we do not prepare all of our foodstuff ourselves but buy them in a shop, meaning 

that we enter into sales contracts. 
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- travelling to the university: using a  means of public transportation as the train or bus 

involves entering a contract for transportation. Even if we walk or take the bicycle, the 

means we use will be affected by dozens of legal safety requirements: the duties to obey 

road signs, the speed of the traffic, the safety and quality requirements for the roads and 

pavements. 

- arriving at the university we may be surprised to learn how many laws govern the day. 

The law not only provides for the type and quality of the education we receive but also 

for the specific rights and duties of the students. The relationship between us and the 

university is regulated by the by-laws of the university.  

 

There are innumerable examples of how our lives are governed by the laws. In a well-organized and 

complicated society, where there are so many things to do and so many things that could go wrong if 

there would be no rules observed by all or at least the majority of people, the law has to be concerned 

with almost every aspect of our lives.  

 

2 Branches of Law 

The law as we know it is a vast area that is divided for purposes of description into branches. The main 

division is made between Private Law and Public Law.  

Private Law regulates the relationships between private persons, for example family law, the law of 

succession, the law of property, the law of contracts, commercial law and the law of corporations 

(private companies).  

Public Law is the law, where the actions and the behaviour of the state is regulated: 

• Constitutional Law sets the basic rules for the organization of the state and the government 

including the fundamental rights the single individual has with respect to the state. 

•  Criminal Law is the law the state applies when prohibiting, punishing and prosecuting certain 

offensive behaviour of the citizens. 

•  International Law is concerned with the relationship between the states themselves and 

international institution like the United Nations, the North Atlantic Treaty Organisation 

NATO or the World Trade Organisation WTO. 
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2.1 Main Areas of Private Law 

2.1.1 Contract 
 

Contract is about promises and keeping them. “Pacta sunt servanda” is Latin for promises should be 

kept. That is the basis of a contract. The main elements of a contract are offer and acceptance and the 

intention to be legally bound. 

2 . 1 . 1 . 1  O F F E R  A N D  A C C E P T A N C E  

Offer and acceptance contain the element of reciprocity. Mr. A  must offer the terms and conditions 

of his proposal, and for it to become a contract these terms must be accepted by Mrs B. This happens 

every day to you, without any formality. You buy a bus ticket or a chocolate bar at the shop. You 

exchange the property as you hand your money over the counter. It is the substance of an offer, and 

the substance of an acceptance, not the form, that creates a contract. 

The offer is: “I offer to buy this bar of chocolate from you for the price of CHF 1.50.” The acceptance 

is: “I accept your offer and agree to sell you this chocolate bar for the price of CHF 1.50”. 

The contract is performed with the handing over of the chocolate bar on the one side and of the 

money on the other side. 

2 . 1 . 1 . 2   I N T E N T I O N  T O  B E  L E G A L L Y  B O U N D  

Intention to be legally bound is the final, simple requirement for a contract, which means that both 

sides must want it.  An example of how one does take the intention to be legally bound is a blind 

person duped into signing a document he does not understand. He does not know what he is signing 

and if he had known, he wouldn’t have signed. 

Being legally bound means that the parties know that they have an obligation to perform their mutual 

promises. If they do not perform, they will be forced by the courts and the state to do so. 

 

 

2.1.2 Tort 
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This is an example of damage that you could sue for in court. 

Tort is the subject that deals with civil wrongs, meaning somebody damaging you or your property. 

Some wrongs, like somebody injuring you, or breaking your stuff, are not only civil torts but also 

criminal offences punished by the state.  

 

2.1.3 Family Law 
 

Family law governs the relationships created in a family by marriage and birth. 

 

2.1.4 Successions Law 
 

Successions Law is about the consequences of death of a person on his estate and his successors. 

 

2.1.5 Property law 
 

Property law is the study of real and personal proprietary rights. “Real”1

 

 property refers to land and 

personal property can be anything else that I can call 'mine'. In property law you learn e.g. about the 

transfer of property, about mortgages, landlord and tenant relations and registration of land. 

2.1.6 Trust law 
 

                                                                        
1 „Real“ doesn’t come from „reality“ but from the Latin word „res“, meaning „thing“. Also today the English 
language uses the word “real estate” for land and housing property. 

http://en.wikipedia.org/wiki/Image:Car_crash_2.jpg�
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The trust is a form of property law which is not known in Switzerland but very widespread in the 

countries using English and American rules of law.  

When knights in the Middle Ages left their estates to fight the Crusades, their wives were left at home. 

But they could not own property, and so their property could easily get appropriated by some other 

Earl, Duke or Baron. So the crusaders gave their property to friends on condition that they would be 

able to come back to it.  

In a trust, ownership by beneficiaries is split from control by trustees. Thus in the example of the 

crusaders, the wife would be the beneficiary of the trust, meaning she would receive all or part of the 

profits. But the wife would not be able to control the property (i.e. making decisions on how to 

manage the property), but the crusader’s friend, who would be named trustee. The trustee on the other 

hand would only receive a fee as compensation for his services, he would not become the owner or 

beneficiary of the trust. 

An example of a trust is the British Museum, controlled by a board of trustees, for the benefit of all 

'studious and curious persons'. Today trusts are often used to separate large amounts of wealth from 

the owner. For example, an entrepreneur does not want his enterprise to fall into the hands of family 

after his death. Therefore he sets up a trust which will be the owner of the company. After his death, 

the company would then be managed by the directors of the trust.  

 

2.2 Main Areas of Public law 

 

2.2.1 Constitutional Law 
 

 The U.S. Supreme Court with George W. Bush 

 

http://en.wikipedia.org/wiki/Image:Supreme_Court_October_2005.jpg�
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Constitutional law is about how the government works in elections, in parliamentary procedure, and 

the division of power between different arms of government.  

Other important parts of a modern constitution are human rights values.  

Further, certain democratic core principles like democracy, the rule of law and the protection of civil 

society underlie modern legal systems. 

 

2.2.2 International Law 
 

In a global economy, law is globalising too. Public International Law deals with relations between 

nation states. The United Nations, the Geneva Conventions and the International Labour 

Organisation, the World Trade Organisation, and the International Monetary Fund are all part of 

Public International Law's framework. The European Union is an important example of a supra-

national legal framework, where sovereign nations pool their authority for the social and economic 

benefit of their members.  

2.2.3 Criminal law 
 

 An example of where criminals go, York Prison 

 

Criminal law is the most familiar kind of law that we hear about in the papers, or news on TV, despite 

it is a relatively small part in the legal whole.  
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For a person to be convicted and punished for a criminal act, it must be shown by the state 

prosecution that he had a “guilty mind” and committed some “guilty act”. A guilty act (also called 

an “offense”) might be hurting a person or burning their stuff – this is contrary to the laws. If 

somebody intends to do it, that is the guilty mind (also called “intent”).  

Questions for discussion: 

Can you think of acts that damage somebody else but are not a “guilty act”. 

Can you commit a guilty act without guilty mind? 

There can be many different kinds of crime, from murder, to assault, to fraud, to theft. Some countries 

still have capital punishment and torture for criminal activity, but the normal punishment for a crime 

will be imprisonment, fines, or community service. 

 

3 The Comparative Perspective on Law 

 The King Hammurabi is revealed the code of laws by God 

Each society has its own legal rules. In countries of similar culture the legal rules tend to be very 

similar. However, there can be surprising differences: for example there is a general distinction 

between “civil law” on the one hand and on the other, “common law” systems. Civil Law implies a 

http://en.wikipedia.org/wiki/Image:Milkau_Oberer_Teil_der_Stele_mit_dem_Text_von_Hammurapis_Gesetzescode_369-2.jpg�
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codification of laws by Parliaments or the State – the laws are written down and collected 

systematically.  English Law is the father of common law and equity, and is used in Commonwealth 

countries or former countries from the British Empire. Its features are the doctrine of precedent in 

cases, which generate judge made law. Some parts of countries and even whole countries accept law as 

being based on Biblical transcripts. 

3.1.1 Civil law 
 

Civil law implies a codified system of law, which is made by the parliament and the government. The 

judges merely interprete the laws in the individual case.  

Civil law stretches back to ancient history: 

3 . 1 . 1 . 1  L A W  I N  A N C I E N T  C I V I L I Z A T I O N S  

Ancient Egyptian Law used a civil code. Judges kept records, which were used as precedent, although 

the systems developed slowly.  

In Babylon, the King Hammurabi made the innovation of publishing his code of laws for the public to 

see in the market. See the picture above of the Hammurabi Code carved in stone. 

The Hebrew Talmud developed in the centuries before the Birth of Christ and - besides being the base 

for the Jewish religion - contained many laws and rules observed by the judges. The biblical ten 

commandments are a codification. 

The Roman law  was of great importance for all Civil Law legal systems. It was codified in the Corpus 

Juris Civilis of Emperor Justinian, and was later developed through the Middle Ages by medieval legal 

scholars. Originally this Roman civil law was one common legal system in much of Europe, but with 

the rise of nationalism in the 17th century, countries started writing down their own laws which were 

different from each other, so that  it became fractured into separate national systems. This change 

brought about the development of separate national codes, of which the French Napoleonic Code 

became most influential in the early 19th century. “Influential” means that other countries saw the 

respective codes as model for their own legislation and adopted all or parts of the Code (e.g. Belgium, 

The Netherlands, Italy, Spain all adopted the French Civil Code).  
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 First page of the 1804 edition of the Napoleonic Code 

 

In the second half of the 19th century and the first half of the 20th century, the German and Swiss Civil 

Codes were the most influential.  

 

Because Germany was a rising power in the late 19th century when many Asian nations were 

introducing civil law, the German Civil Code has been the basis for the legal systems of Japan and 

South Korea. The Kaiser's Second Reich, with its throne in Bismarck's Prussia was also followed by 

the Japanese Emperor as a model constitution. In China, the German Civil Code was introduced in the 

later years of the Qing Dynasty and formed the basis of the law of the Republic of China which 

remains in force in Taiwan.  

In Turkey, the reformer Kemal Atatürk looked for a modern Civil Code and found it in Switzerland. 

Turkish civil law today still is based on the text adopted from the Swiss Civil Code in 1926, but of 

course since then different changes have been made to it and the Turkish courts have interpreted it in 

different ways than the Swiss courts. 

 
3.2 Common law and equity 
 

The common law and equity legal tradition is from England. The doctrine of stare decisis or 

precedent by courts is the major innovation.  

http://en.wikipedia.org/wiki/Image:Code_Civil_1804.png�
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Basically, the judges make the law – in a given case they decide what is just and fair. But the judges are 

not totally free, at this could lead to unequal or arbitrary decisions. Therefore the judges must decide 

similar cases the same way as other courts have done. The judge has to analyze the decision of the 

courts and find out, what the “rule” is. This means how the legal question is decided in general. 

The doctrine of binding precedent (or “stare decisis”) is central to the Common Law legal systems. A 

precedent is a statement made of the law by a Judge in deciding a case. The doctrine, states that within 

the hierarchy of the English courts a decision by a higher court will be binding on those lower than it. 

This means that when judges try a case they will check to see if a similar case has come before a court 

previously, and if there was a precedent set by an equal or higher court, then the judge should follow 

that precedent. If there is a precedent set in a lower court, the judge does not have to follow it, but may 

consider it. The highest courts (Supreme Court in the US, House of Lords in Britain) however do not 

have to follow their own precedents. They can overturn earlier decisions and so openly create new law. 

Example: 

How would a judge decide this case: Mary buys the new Apple I-pod. She takes it home and after 

trying it out, she finds that she would prefer another model with more memory. She brings it back to 

the shop and claims the money back. The shop refuses. 

Does she have a right to get the money back? 

The Common Law spread throughout the former British Empire and Commonwealth over the last 

five centuries. The common law system is currently in practice in Ireland, United Kingdom, Australia, 

New Zealand, South Africa, Canada (excluding Quebec), and the United States. In addition to these 

countries, several others have adapted the common law system into a mixed system. For example, 

Pakistan, India and Nigeria operate largely on a common law system, but incorporate religious law. 

 

 

4 Comparative law  
 

Comparative law is the study of differences and similarities between the laws of different countries. 

More specifically, it involves study of the different legal systems in existence in the world, including the 

common law, the civil law, socialist law, Islamic law, and Asian law. It includes the description and 
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analysis of foreign legal systems, even where no explicit comparison is undertaken. The importance of 

comparative law has increased enormously in the present age of internationalism, economic 

globalisation and democratisation. 

The principal purposes of comparative law are: 

• to attain a deeper knowledge of the legal systems   

• to perfect the legal systems  

• possibly, to contribute to a unification of legal systems, of a smaller or larger scale (cf. for 

instance, the United Nations treaty on the international sale of goods)  

4.1 Montesquieu - The 'Father' of Comparative Law 
 

According to the prevalent view, Montesquieu is regarded as the 'father' of comparative law. His 

comparative approach is obvious in the following excerpt from Chapter III of Book I of his 

masterpiece De l'esprit des lois ([1]): 

"[The political and civil laws of each nation] should be adapted in such a manner to the people 

for whom they are framed …. 

They should be in relation to the nature and principle of each government; whether they form 

it, as may be said of politic laws; or whether they support it, as in the case of civil institutions. 

They should be in relation to the climate of each country, to the quality of its soil, to its 

situation and extent, to the principal occupation of the natives, whether husbandmen, 

huntsmen, or shepherds: they should have relation to the degree of liberty which the 

constitution will bear; to the religion of the inhabitants, to their inclinations, riches, numbers, 

commerce, manners, and customs." 

Also, in Chapter XI (entitled 'How to compare two different Systems of Laws') of Book XXIX he 

advises that 

“to determine which of those systems [i.e. the French and English systems for the punishment 

of false witnesses] is most agreeable to reason, we must take them each as a whole and 

compare them in their entirety.” 

Example: Land register vs. title insurance companies. 
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Yet another excerpt where Montesqieu's comparative approach is evident is the following one from 

Chapter XIII of Book XXIX: 

“As the civil laws depend on the political institutions, because they are made for the same 

society, whenever there is a design of adopting the civil law of another nation, it would be 

proper to examine beforehand whether they have both the same institutions and the same 

political law.” 

4.2 Why Comparative Law? 
 

Comparative law is a very important discipline with regard to the communication between legal 

systems. It may provide the basis for the production of bilingual dictionaries and of descriptions of 

foreign legal systems that include the information necessary to make legal communication across 

borders successful. It also helps mutual understanding and the dispelling of prejudice and 

misinterpretation. 

 

4.3 Classification of Legal “Families” 
 

Legal systems around the world have been categorized in “families of laws” using criteria, like: 

• The historical background  

• The characteristic way of thought  

• The different institutions  

• The recognized sources of law  

• The dominant ideology  

Using the aforementioned criteria, they classify the legal systems of the world, in the following six (6) 

families: 

1. The  Roman family  

2. The  German family  

3. The Angloamerican family  
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4. The  Scandinavian family  

5. The family of the laws of the Far East (China and Japan)  

6. The Religious family (Muslim and Hindi law)  

 

 

 

 

5 Religious law 
 

Aleppo Codex: 10th century Hebrew Bible with Masoretic pointing 

5.1 Introduction 
 

Many religions contain a body of law - for example, Halakha in Judaism, Sharia in Islam, and various 

forms of Canon law for different denominations of Christians. In some cases these are intended purely 

as individual moral guidance, whereas in other cases they are intended and may be used as the basis for 

a country's legal system.  

Amongst religious legal codes, Halakha, followed by Orthodox and Conservative Jews (in substantially 

different forms) deals with both ecclesiastical relations as well as civil law. However there is currently 

no country that is governed by Halakha.  

On a smaller level there are still individuals or groups of people  who practice variations of Christian 

Canon law used by the Catholic Church, the Eastern Orthodox Church and the Anglican 

Communion. However, modern-day canon law copes almost solely with ecclesiastical relations, but 

not with civil law (like property rights, contracts, partnerships and covering damages) and 

administrative law. 

http://en.wikipedia.org/wiki/Image:Aleppo_codex.jpg�
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Separately from national law, individuals who practice a particular religion may agree with others to 

have their cases heard by religious courts to which they mutually agree to submit. These are voluntary 

and have no judicial enforcement power, none the less (for example) two religious Jews may decide to 

have their dispute heard by a Jewish court and be bound by its rulings, as a matter of personal belief. 

Or a Christian couple may choose to have their marriage not only registered with the state but also to 

have a ceremony in church with the pastor declaring the marriage. In Switzerland, marriage in church 

does not have legal significance - the law disregards the marriage in church. This becomes obvious in 

divorce: in the Catholic church, a divorce is allowed only if the pope gives allows so. But a marriage in 

Switzerland is divorced by the state authorities even if there has not been and will not be a divorce of a 

provided by the Catholic Canonical Law. 

 
5.2 Sharia 
 

Sharia is the religious law that has the most direct and broad application, as a few governments have 

enacted laws based on Sharia principles, e.g. in criminal law.  

Sharī‘ah refers to the body of Islamic law. The term means "way" or "path"; it is the legal framework 

within which public and some private aspects of life are regulated for those living in a legal system 

based on Muslim principles of jurisprudence. 

Sharia deals with many aspects of day-to-day life, including politics, economics, banking (there is 

“Islamic banking”, which follows the rules of the Sharia), business law, contract law, sexuality, and 

social issues.  

In Muslim countries, historically the Sharia law was administered by Islamic religious courts. In the last 

two centuries most of  the Muslim states codified their laws replacing the Sharia law and courts. The 

Sharia remained an authority for guidance in matters of rituals, worship, and spirituality, while it lost 

authority to the state in other areas. The Muslim community became divided into groups reacting 

differently to this change. This division persists until the present day: 

• Secularists believe the law of the state should be based on secular principles, not on Islamic 

legal theory. 

• Traditionalists believe that the law of the state should be based on the traditional legal schools. 

However, traditional legal views are considered unacceptable by most modern Muslims, 

especially in areas like women's rights or slavery. 
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• Reformers believe that new Islamic legal theories can produce a modernized Islamic law  and 

can  lead to acceptable opinions in areas such as women's rights. 

• Salafis believe that the traditional schools were wrong, and therefore failed. They strive to 

follow the generation of early Muslims. 

Today, there is tremendous variance in the interpretation and implementation of Islamic law in Muslim 

societies. Liberal movements within Islam have questioned the relevance and applicability of Sharia 

from a variety of perspectives. Several of the countries with the largest Muslim populations, including 

Indonesia, Bangladesh and Pakistan, have largely secular constitutions and laws, with only a few 

Islamic provisions in family law. Turkey has - since the reforms by Kemal Atatürk - a constitution that 

is officially strongly secular, but where the state systematically favours Sunni Islam. India is the only 

country in the world which has separate Muslim civil laws for its Muslim population. However, the 

criminal laws are uniform. 

Most countries of the Middle East and North Africa maintain a dual system of secular courts and 

religious courts, in which the religious courts mainly regulate marriage and inheritance. Saudi Arabia 

and Iran maintain religious courts for all aspects of jurisprudence, and religious police assert social 

compliance. Laws derived from Sharia are also applied in Afghanistan, Libya and Sudan. Some states in 

northern Nigeria have reintroduced Sharia courts. In practice the new Sharia courts in Nigeria have 

most often meant the re-introduction of harsh punishments without respecting the rules of fair trial 

like evidence and testimony.  

Many (including the European Court of Human Rights) consider the punishments prescribed by 

Sharia as being barbaric and cruel. Islamic scholars argue that, if implemented properly, the 

punishments serve as a deterrent to crime. In international media, practices by countries applying 

Islamic law have fallen under considerable criticism at times. This is particularly the case when the 

sentence carried out is seen to greatly tilt away from established standards of international human 

rights. This is true for the application of the death penalty for the crime of adultery, and other such 

punishments such as amputations for the crime of theft and flogging for fornication or public 

intoxication.  
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6 Institutions of the Law 

The main institutions of law are independent courts, representative parliaments, the military and police, 

the bureaucratic organisation (all being governed by the laws) and civil society itself.  

The modern ideas on how the government should be organised have been hugely influenced by the 

English John Locke (“Two Treatises On Civil Government”) and the French Charles de Secondat, 

Baron de Montesquieu (“L’esprit des lois” - Spirit of Laws). Both thought that if a single person or 

body (like the government or the parliament) would have all the power in a state, he would abuse this 

power and oppress everybody else or become corrupt. Therefore they advocated a separation of 

powers, on the principle that no person should be able to claim absolute, undivided power. In it’s 

most pure and clear form, each state should divide the functions of government into the judiciary 

(finding and applying the law), the legislative (making the laws) and the executive (acting for the 

state, e.g. providing service and executing the orders of the courts). These different functions of 

government should be entrusted to separate bodies, the judicial functions to judges and courts, the 

legislative function to parliaments and the executive function to the government. Finally, those three 

bodies should be independent from each other and should be run by different persons. 

 

6.1 Judiciary 
 

The judiciary (court system) have to apply the law. They have to make sure that the legislative and the 

executive branches of the state always act according to the laws. 

Most countries have a system with a court lower instance (district court, court of first instance), a court 

of higher instance (court of appeals) and a supreme authority. In Switzerland this is the Bundesgericht, 

in the U.S. this would be the Supreme Court, in Australia the High Court. In the U.K. the highest 

court is the House of Lords.  

In many instances, there are international courts that are competent to overthrow decisions by the 

national courts even of the highest instance, for example as Switzerland has signed the European 

Convention on Human Rights, the European Court of Human Rights in Strasbourg has the authority 

to hear cases where Swiss residents claim that decisions of the Swiss Bundesgericht violate their human 

rights. The countries who are members to the European Union are bound by the decisions of the  

European Court of Justice in Luxembourg.  
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6.2 Legislature 
 

The Palace of Westminster in London, the Bundeshaus in Berne, the Congress in Washington D.C., 

the Bundestag in Berlin, the Kremlin in Moscow, and so on, are examples of Parliaments and also of 

Governments. The Bundeshaus in Berne and the Kremlin in Moscow are the seats of both the 

Parliament and the Government, whereas in the United States, Congress and White House are 

symbols for the different seats of the legislature and the government.   

The principle of representative government means that people vote for political decision makers to 

pass the laws of the country. Most Parliaments are bi-cameral, that means that they are divided in two 

chambers. Often, the two chambers are elected in different ways, for example, in a 'lower house', the 

politicians may return from elected constituencies, and in the 'upper house' they are elected through 

proportional representation (as in Australia), Crown appointment (as in the U.K.), or state elections (as 

in the U.S.).  

 

6.3 Executive 
 

In most democratic countries, the executive is elected by the parliament. But in some cases there  are 

hereditary or appointed heads of state, such as the Queen of England, or the German 

Bundespraesident. In other important exceptions, such as France, the U.S. and Russia, the President is 

directly elected, and may appoint a government (cabinet) that is not directly elected. 

In a modern state, only the government may use force and it may do so only in the situations provided 

for by the laws. So the long arms of the law mean military and police personnel. These people uphold 

directions by state governments to carry out orders. States where security order by military and police 

can no longer be upheld, are called failed states (e.g. Afghanistan, Somalia). 

 

6.4 Civil society 
 

Perhaps the most crucial institution in the law is one not even directly defined and organised by the 

law. The term “civil society” is used to describe the civil partnerships and associations by people 

holding no official positions and the participation of the citizens in the institutions of government, in 

political parties or in other non-governmental organisations (e.g. Greenpeace, Amnesty International, 

WWF, the Red Cross ) and in the political discourse in general.  
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Important elements of a civil society are Freedom of Speech and Freedom of Association, the 

Liberty of the Press. These are human rights, or civil liberties, upheld in most developed and 

developing countries, that form the basis of an active participatory democracy. The more people are 

involved and concerned about how political power is exercised over their lives, the more acceptable 

and legitimate the law becomes to the people. Developed political parties or debating clubs are signs of 

health civil society. The press is free and independent and is courageous enough to investigate against 

the government and powerful individuals. 

 

7 Legal theory 
 

Philosophy of law  asks the question "What is law?". Another question is the relationship between law 

and morality, provided there is one.  

Several schools of thought have provided rival answers to the seemingly simple question “What Is 

Law?”, the most influential of them are: 

7.1 Natural law  
 

This theory asserts that there are laws that are immanent in nature, to which enacted laws should 

correspond as closely as possible. All people are able to recognize what is just and fair and what is 

not. Natural law is the doctrine that just laws are immanent in nature - that is, they can be "discovered" 

or "found" but not "created" by such things as a bill of rights; that they can emerge by the natural 

process of resolving conflicts, as embodied by the evolutionary process of the common law. 

The principles of natural law are expressed in such documents as the English Magna Carta of  1215 

and the United States Declaration of Independence of 1776, when rights are discussed, explicitly or 

implicitly, as being “inherent”. For example, the expression "...that all men are created equal, that they 

are endowed by their Creator with certain unalienable Rights..." expresses such a right that is discussed 

as being inherent, meaning that they are given to each man by nature, without any act of the 

government or the parliament. The words that immediately precede that expression: "We hold these 

Truths to be self-evident, ..." express a natural law philosophy. 

People often argue with natural law in situations of conflict with the state, when there is a rebellion 

against oppressive laws. E.G. Mahatma Gandhi rebelled against the British colonial rulers.  
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Hobbes' natural law 

As used by Thomas Hobbes in his treatise “Leviathan”, natural law is a  general rule, found out by 

reason, by which a man is forbidden to do that which is destructive of his life, or takes away the means 

of preserving the same; and to omit that by which he thinks it may best be preserved. 

Here is a citation of the general rules formulated by Hobbes: 

“There are nine Laws:    

• His first Law of nature is that every man ought to endeavour peace, as far as he has 

hope of obtaining it; and when he cannot obtain it, that he may seek and use all helps and 

advantages of war.  

• The second Law of nature is that a man be willing, when others are so too, as far forth, 

as for peace, and defence of himself he shall think it necessary, to lay down this right to all 

things; and be contented with so much liberty against other men, as he would allow other men 

against himself.  

• The third Law is that men perform their covenants made. In this law of nature 

consisteth the fountain and original of justice... when a covenant is made, then to break it is 

unjust and the definition of injustice is no other than the not performance of covenant. And 

whatsoever is not unjust is just.  

• The fourth Law is that a man which receiveth benefit from another of mere grace, 

endeavour that he which giveth it, have no reasonable cause to repent him of his good will. 

Breach of this law is called ingratitude.  

• The fifth Law is complaisance: that every man strive to accommodate himself to the 

rest. The observers of this law may be called sociable; the contrary, stubborn, insociable, 

forward, intractable.  

• The sixth Law is that upon caution of the future time, a man ought to pardon the 

offences past of them that repenting, desire it.  

• The seventh Law is that in revenges, men look not at the greatness of the evil past, but 

the greatness of the good to follow.  
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• The eighth Law is that no man by deed, word, countenance, or gesture, declare hatred 

or contempt of another.   

• The ninth Law is that every man acknowledge another for his equal by nature. “ 

 

7.2 Legal positivism  
 

In this view law is nothing else than the rules set forth by the ruler without regard what the content is. 

The principal claims of legal positivism are that: 

• laws are rules made, whether deliberately or unintentionally, by human beings;  

• there is no inherent or necessary connection between the validity conditions of law and 

ethics or morality. A law can be immoral and still be valid and enforced. 

In short: the law is what stands in the legal codes. 

Questions for discussion: 

- Are there any laws that are immoral but enforced? 

- Which rules of morality are not enforced by law? 

 

One of the early positivists was Jeremy Bentham, whose views were popularized by his student, John 

Austin. Both held that that law is the command of the sovereign backed by the threat of punishment.  

Whereas legal positivism would say that a law can be unjust without it being any less a law, a  natural 

law jurisprudence would say that there is something legally deficient about an unjust law. An unjust law is 

not a law in the eyes of the naturalists and thus needs not be obeyed – if a legal rule is not morally 

right, it can’t be law). 
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7.3 Law and ethics 
 

Legal positivism implies that law is something that can be separated from ethics. On this view it is 

possible that there are legal rules that have no ethical component, and laws that are positively evil, such 

as the laws of slavery and segregation. 

Some of the natural law school of thought have pointed out,  that law has its own internal morality - 

it is good that there are laws and there are certain principles that need to be observed. In other words, 

it is moral to have rules because they lead to peace and order. This aspect certainly is especially true and 

important in a democracy: the legal rules go through a process approved by the people. Therefore they 

have a certain moral value (also called “legitimation”), without regard to their actual content. 

 

7.4 Utilitarianism as a Normative Theorie of Law 
 

In addition to the question, "What is law?," legal philosophy is also concerned with normative2

Utilitarianism

 theories 

of law. What is the goal or purpose of law? What moral or political theories provide a foundation for 

the law? Three approaches have been influential in contemporary moral and political philosophy, and 

these approaches are reflected in normative theories of law: 

3

Historically, utilitarian thinking about law is associated with the English philosopher  Jeremy Bentham. 

In contemporary legal theory, the utilitarian approach is frequently championed by scholars who work 

in the law and economics tradition.  

 is the view that the laws should be crafted so as to produce the best consequences for 

the society. What the best consequences are, is of course, a question that is answered differently by 

different persons, so it could be maximal wealth, it could mean equal distribution of wealth etc. 

“Law and economics" refers to the application of the methods of economics to legal problems. It 

uses economic analysis to predict the effects of various legal rules. So, for example, a positive 

economic analysis of tort law would predict the effects of a strict liability rule as opposed to the effects 

of a negligence rule. Positive law and economics has also at times purported to explain the 

development of legal rules, for example the common law of torts, in terms of their economic 

efficiency. Also a “law and economics” approach goes one step further and makes policy 

                                                                        
2 „Normative“ means that the question is, how should the law be rather than how is it? 
3 From „utilis“, Latin for useful. 
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recommendations based on the economic consequences of various policies. The key concept for 

normative economic analysis is efficiency: legal rules must promote efficiency in the economy. 

 

Example: Costs of traffic accidents  

 

In the United States, economic analysis of law has become extremely influential. Judicial opinions 

utilize economic analysis and the theories of law and economics with some regularity. The influence of 

law and economics has also been felt in legal education. Many law schools in North America, Europe, 

and Asia have faculty members with a graduate degree in economics. In addition, many professional 

economists now study and write on the relationship between economics and legal doctrine. 

Liberal critics of the law and economics movements have argued that normative economic analysis 

does not capture the importance of human rights and concerns of morality and ethical rules. 
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