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1.	Mechanics	of	International	Business	Transactions	
	

In	this	chapter	you	will	 learn	about	the	main	actors	in	international	business	

transactions	 and	 the	 type	 of	 contracts	 they	 use	 for	 typical	 commercial	

activities.	

	
	
1.1.	The	Persons	Involved	in	International	Transactions	
	

Mainly	 concerned	with	 export	 trade	 are	manufacturing	 and	 trading	 enterprises	 as	well	 as	

export	merchants.	Additionally	export	trade	is	also	an	essential	part	of	the	work	of	insurers,	

carriers	and	freight	forwarders	and	bankers	as	well	as	finance	houses.	They	may	act	as	Seller	

(Producer	 and/or	 Supplier	 and/or	 Merchant	 and/or	 Shipper)	 as	 Buyer	 (Merchant	 and/or	

Receiver	 and/or	 End-User	 and/or	 Consumer)	 as	 Broker/Agent	 in	 the	 capacity	 of	

Intermediary	and	Advisor.	

Today	many	manufacturers,	particularly	large	business	houses,	sell	directly	to	customers	in	

other	countries	and	maintain	their	own	export	organisation.	 In	particular,	 the	form	of	the	

multinational	enterprise	is	often	used	in	the	export	trade,	both	within	the	EU	and	outside.	

A	 multinational	 enterprise	 consists	 of	 several	 national	 companies,	 connected	 by	

shareholdings,	 managerial	 control	 or	 contract	 and	 acting	 as	 one	 economic	 unit	 in	 world	

trade.	Usually	there	is	the	parent	company	in	the	home	country	and	its	subsidiaries	in	the	

host	countries.	
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2.	Principal	Types	of	International	Transactions	
	
International	trade	transactions	concern	the	exportation	of	goods	or	services	from	one	country	to	

the	importing	country.	Basically	there	are	two	categories:	transactions	based	on	the	contract	for	

the	international	sale	of	goods	and	those	with	the	object	of	the	supply	of	services	abroad.	

	

I.													transactions	based	on	the	contract	for		
															the	international	sale	of	goods		
	

Examples:		
• international	sale	of	sneakers	by	adidas	
• international	sale	of	African	coffee	beans		

	
II.												transactions	with	the	contractual	provision	that	
															the	supply	of	services	will	be	abroad	
	

Examples:		
• category	the	construction	of	works		
• installations	in	another	country	

	

	

Sales	can	be	effected	in	two	ways:	

	

a)	Direct	Sales	

Firstly,	 an	 exporter	 may	 sell	 goods	 directly	 to	 an	 importer	 abroad.	 This	 type	 is	 more	

appropriate	to	cases	where	the	export	of	goods	is	secondary	to	the	home	trade	or	where	the	

export	 connections	 are	 so	 slender	 that	 is	 not	 necessary	 to	 warrant	 a	 permanent	

representation	for	the	establishment	abroad.		

	

b)	Marketing	Organizations	Abroad	

It	is,	secondly,	also	customary	to	build	up	a	marketing	organisation	abroad	and	transact	business	

through	distributors,	 agents,	 branch	offices	 or	 subsidiary	 companies.	 In	 the	 following	we	will	

discuss	these	specific	forms:	

The	 type	 “Marketing	 Organizations	 abroad”,	 particularly	 preferred	 by	 medium	 and	 large-

scale	enterprises,	has	definite	advantages	when	export	trading	is	done	on	a	more	substantial	

level.	A	considerable	variety	exists	within	these	two	categories.		

Trading	through	representatives	abroad	may	be	carried	out	under	 the	direct	control	of	an	

enterprise	 in	 the	 exporting	 country	 like	 oversea	 branch	 offices	 and	 subsidiaries.	 However	

trade	 through	 representatives	 abroad	 can	 also	 be	 transacted	 on	 the	 basis	 of	 looser	

arrangements.	 	 In	 this	 case	 the	overseas	 representative	 is	an	 independent	distributor,	 i.e.	

the	 distributor	 represents	 also	 other	 companies	 in	 addition	 to	 the	 exporter.	 This	 trade	



 4 

construction	could	also	be	accomplished	by	establishing	a	joint	venture	with	an	undertaking	

in	the	country	to	which	the	exports	are	directed.		

	

3.	 Enterprises	 involved	 in	 the	 Trade	 and	 how	 they	 negotiate	 a						

Business	
	

As	it	has	become	obvious,	there	are	many	people	involved	in	the	negotiation	of	a	trade,	and	one	

of	the	frequently	asked	questions	relating	to	this	is:	

"Why	does	the	trade	need	intermediaries	such	as	brokers,	shippers,	and	merchants?"	

	

There	is	a	whole	chain	or	network	of	intermediaries	between	the	producer	of	a	good	and	the	

ultimate	 consumer,	each	performing	a	 specialized	 function	 in	 the	 transaction.	They	are	all	

needed	and	play	an	essential	part	in	the	accomplishment	of	international	trade.	

	

The	occasions	when	a	first-hand	producer	of	a	product	can	sell	direct	to	a	final	consumer	or	

manufacturer	 are	 rare	 and	 have	 been	 confined	 mainly	 to	 long	 term	 contracts.	 However	

these	 can	 be	 very	 unsatisfactory	 for	 both	 business	 partners.	 Even	 if	 the	 deal	 appeared	

satisfactory	to	both	partner	at	the	time	of	the	negotiation,	movements	in	the	market	during	

the	 time	 of	 the	 contract	 have	 inevitably	 as	 a	 consequence	 that	 one	 of	 the	 parties	 is	

dissatisfied;	e.g.	 the	price	 if	 the	contract	becomes	to	 low	for	the	seller	and	to	high	for	the	

buyer.	 There	 are	 even	 examples	 in	 the	 past	 where	 governments	 intervene	 in	 trade	

transactions	by	prohibiting	the	export	or	banning	the	import.		
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4.	Methods	of	Marketing	
	
	
4.1.	Overview	
	
An	exporter	who	intends	to	expand	his	sales	abroad	needs	initially	a	marketing	strategy.	In	

order	 to	develop	 this	 strategy	he	has	 to	engage	 in	 intensive	market	 research,	utilizing	 the	

customary	sources	of	information.	However	he	will	soon	discover	that	the	economic,	social	

and	political	conditions	in	the	various	overseas	countries	are	so	different	that	his	approach	

to	marketing	his	goods	abroad	must	be	very	flexible.	An	organisational	scheme	suitable	for	

one	country	may	be	totally	unsuitable	for	another.	

The	exporter	may	conclude	a	sole	distribution	agreement	or	he	may	entrust	his	representation	to	

an	exclusive	agent	abroad;	or	he	may	rely	on	his	own	unincorporated	or	corporate	marketing	

organisation	in	the	overseas	country	by	establishing	a	branch	office	or	a	subsidiary	there,	or	by	a	

foreign	acquisition	with	already	established	market	outlets	 there;	or	he	may	 combine	with	an	

enterprise	 in	 the	 overseas	 country	 in	 a	 joint	 venture	 or	 adopt	 another	 form	 of	 joint	 export	

organisation.	

	

	

4.2.	Brokers	

	

Which	role	does	each	section	of	the	trade	play?	Each	person	involved	has	a	special	field	of	activity	

which	makes	it	efficient	for	a	seller	to	use	his	services.	

	

A	 broker	 performs	 the	 vital	 function	 of	 keeping	 both	 sellers	 and	 buyers	 advised	 of	 the	

market	 value	 and	 availability	 of	 various	 commodities.	He	 puts	 buyers	 and	 sellers	 in	 touch	

and	 gives	 to	 both	 parties	 a	 general	 background	 and	 overview	 of	 the	 current	 market	

situation.	A	 true	broker	 is	 someone	who	does	not	 take	 part	 in	 a	 contract	 as	 a	 buyer	 and	

seller	and	who	assumes	through	no	risk	in	the	contract.		

He	works	 for	 a	 commission	 payable	 usually	 by	 the	 seller.	 His	 is	 an	 independent	 voice	 in	 the	

market	place	and	this	is	particularly	important	to	those	people	who	use	his	service.	

A	seller	may	need	a	broker's	unbiased	advice,	when	he	may	only	be	in	the	market	from	time	to	

time	with	a	particular	commodity;	e.g.	when	a	crop	is	harvested.	Without	a	broker's	service	he	
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would	not	know	at	what	price	to	place	his	goods	on	the	market.	The	broker	is	also	important	for	

the	buyer	who	may	have	a	choice	of	materials	which	he	could	use,	and	needs	to	have	reliable	and	

up	to	date	price	information	on	the	various	materials	available.	The	information	supplied	by	the	

broker	helps	the	buyer	to	make	up	his	mind	what	to	buy.		

	

4.3.	Agents	

	

a)	The	Agent’s	Function	

The	exporter	does	not	try	to	look	for	customers	abroad	by	himself,	but	uses	the	services	of	an	

agent.	When	the	agent	finds	a	customer,	he	negotiates	and	concludes	the	contract	on	behalf	of	

the	exporter.	The	agent	is	independent	from	the	exporter	and	his	remuneration	is	usually	based	

upon	a	commission	on	the	price	of	the	goods	sold	by	or	through	him.		

Great	care	should	be	taken	by	an	exporter	who	wishes	to	market	his	goods	in	a	foreign	country	

through	a	self-employed	agent.	A	contract	of	agency	is	a	confidential	relationship	and	the	agent	

has	 –	 in	 certain	 conditions	 –	 implied	authority	 to	 dispose	 of	 the	 principal's	 goods,	 to	 allow	 a	

customer	 credit	 terms	 or	 to	 receive	 the	 purchase	 price	 from	 him.	 The	 exporter	 should	 make	

searching	 inquiries	 about	 the	 personal	 reputation	 and	 financial	 standing	 of	 the	 agent	 before	

trusting	 him.	 These	 inquiries	 are	 often	 made	 through	 the	 exporter's	 bank	 or	 through	 his	

forwarder.	When	they	result	in	a	satisfactory	reply,	two	further	points	should	be	observed:		

	

First	precautionary	measures	are	usually	includes	in	the	contract:	e.g.	

• a	short	probationary	period	precedes	a	long	term	commitment,	

• a	minimum	turnover	is	stipulated	for	a	certain	period,	

• the	termination	of	the	contract	is	admitted	upon	short	notice.	

		
Secondly,	personal	contact	should	be	established	and	maintained	between	the	principal	and	the	

agent:	No	agency	agreement	of	consequence	should	be	concluded	before	the	principal	has	met	

the	agent	in	person.	Regular	visits	of	the	principal	to	the	agent,	or	vice	versa,	should	maintain	the	

high	 standard	 of	mutual	 confidence	which	 is	 an	 essential	 element	 in	 every	 successful	 agency	

agreement.	
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b)	The	Contract	of	Agency	

An	agent	in	the	legal	sense	is	a	person	who	has	the	authority	from	another	person,	more	precisely	

the	principal,	to	represent	him	or	act	on	his	behalf	in	relation	to	third	persons.	In	the	export	trade,	

the	authority	which	the	exporter	gives	the	self	employed	agent	abroad	normally	takes	one	of	two	

forms:		

1. The	agent	may	be	authorised	to	introduce	third	parties	in	his	territory	to	the	principal,		

						leaving	the	decision	whether	to	conclude	the	contract	to	the	latter.		

2. The	agent	has	authority	to	conclude	contracts	with	third	parties	on	behalf	of	the		

																		principal.		

	

In	 law,	 the	 term	"agent"	has	 thus	a	different	meaning	 from	that	 sometimes	attributed	 to	 it	 in	

commercial	parlance:	 it	 is	wider	 in	 so	 far	as	 it	 covers	employees	who	conclude	contracts	with	

third	 parties	 on	 behalf	 of	 their	 employers,	 and	 it	 is	 narrower	 in	 so	 far	 as	 it	 does	 not	 include	

representatives	who	buy	and	sell	in	their	own	name.		

The	agent	has	the	authority	to	enter	into	contracts	in	the	name	of	the	principal:	An	agent	who	

discloses	his	representative	capacity	to	the	customer	to	whom	he	sells	the	goods,	acts	merely	as	

the	mouthpiece	of	 the	principal,	 provided	 that	he	has	 acted	within	 the	 scope	of	 his	 actual	 or	

ostensible	authority.	The	contract	of	sale	is	concluded	between	the	latter	and	the	customer	and	

the	 agent	 disappears	 completely	 from	 the	 picture.	 Every	 agency	 agreement	 creates	 three	

relationships:	

The	relationship	existing	between		

1.	the	principal	and	the	agent,	

2.	the	principal	and	the	third	party,		

3.	the	agent	and	the	third	party.	

	

The	first	is	the	internal	arrangement	between	the	principal	and	the	agent,	the	contract	of	agency	

proper.	It	settles	the	rights	and	duties	of	these	two	parties,	the	scope	of	authority	granted	to	the	

agent	and	the	remuneration	due	to	him.	The	second	is	a	normal	contract	of	sale,	but	superadded	
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thereto	 are	 certain	 features	which	 are	 due	 to	 the	 fact	 that	 the	 seller	 concluded	 the	 contract	

through	an	agent.	The	third	relationship	comes	into	play	only	in	exceptional	circumstances.	

	

Question:	Can	you	draw	the	lines	between	the	persons	according	to	where	there	are	contractual	

relationships?	

	

																																					Agency	Contract																											

Principal																																																																							Agent	

(Exporter)																																		

																																	Sales	Contract																																											Importer	

	

4.4.	Sole	Distributor	
	

A	sole	distributor	 is	not	an	agent	 in	 the	 legal	 sense,	because	he	does	not	act	on	behalf	of	 the	

supplier	and	is	not	accountable	to	him.	He	buys	goods	from	the	supplier	and	resells	them	to	his	

customers	for	his	own	profit.	

	

4.5.	Sole	and	exclusive	agreements	
	

In	 distribution	 agreements	 the	 distributor	 or	 agent	 is	 often	 granted	 "sole"	 or	 "exclusive"	

rights	 of	 representation.	 The	 law	 does	 not	 attach	 a	 definite	 meaning	 to	 these	 terms.	

Therefore	it	has,	to	be	ascertained	in	every	case	what	the	parties	meant	by	them.	The	best	

course	for	the	parties	is	to	spell	out	in	their	agreement	the	precise	rights	which	they	intend	

the	representative	to	have.	If	these	rights	are	not	defined	in	the	contract,	it	should	be	borne	

in	mind	that	 in	modern	commercial	usage	the	following	meaning	 is	often	attributed	to	the	

terms	"sole"	and	"exclusive":	
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• Both	 terms	 imply	 that	 the	 principal	 shall	 not	 be	 entitled	 to	 appoint	 another	

distributor	or	agent	for	the	territory	of	the	representative.	

• If	 the	 representation	 is	 "sole",	 the	 principal	 himself	 may	 undertake	 sales	 in	 the	

territory	 of	 the	 representative	 on	 his	 own	 account	 and	without	 any	 liability	 to	 the	

representative.	

• If	 the	representation	 is	„exclusive“,	 the	principal	 is	not	allowed	himself	 to	compete	

with	the	representative	in	the	allotted	territory.	

Sometimes	a	distribution	or	agency	agreement	provides	that	the	representative	shall	have	„sole	

and	exclusive“	rights	of	representation.	

Sole	distribution	agreements,	as	customary	 in	the	export	trade,	are	different	from	contracts	of	

sale	 and	 agency	 agreements.	 They	 provide	 in	 essence	 that	 the	 exporting	 seller	 grants	 the	

importing	buyer	sole	 trading	rights	within	a	particular	 territory	and	with	 respect	 to	goods	of	a	

specified	 kind.	 The	 importing	buyer	may	undertake	 to	 rely	on	 the	 seller	 as	 the	 sole	 source	of	

supply	whenever	desirous	of	buying	goods	of	the	specified	kind	in	the	exporting	country.	

If	 such	 a	 contract	 is	 e.g.	 concluded	 between	 a	manufacturer	 of	 computers	 in	 Taiwan	 and	 an	

importer	in	Hungary,	the	former	is	not	entitled	to	appoint	another	distributor	for	his	computers	in	

Hungary,	 nor,	 if	 that	 is	 the	 intention	 of	 the	 parties,	 is	 the	 latter	 at	 liberty	 to	 buy	 competitive	

makes	of	computers	in	Taiwan.		

The	sole	distribution	agreement	is	not	a	contract	of	sale	of	specific	goods.	It	merely	lays	down	the	

general	 terms	 on	 which	 later	 individual	 contracts	 of	 sale	 will	 be	 concluded	 (framework	

agreement).	Sometimes	the	sole	distribution	agreement	contains	a	stipulation	on	the	part	of	the	

buyer	to	buy	a	quantity	of	specified	goods	which	have	to	be	delivered	by	instalments	or	on	call.		

Further,	the	sole	distributor	is	not	an	agent	of	the	manufacturer	in	the	legal	sense,	although	in	

commercial	parlance	he	 is	 sometimes	 loosely	 referred	 to	as	 such.	Unlike	an	agent	 in	 the	 legal	

sense,	the	sole	distributor	does	not	act	on	behalf	of	the	exporter	and	is	not	accountable	to	the	

export	for	the	profits	derived	from	the	resale	of	the	goods	in	his	own	territory.	The	profit	of	the	

sole	 distributor	 is	 normally	 the	 difference	 between	 the	 buying	 and	 selling	 price.	Whereas	 the	

agent`s	 profit	 is	 usually	 the	 commission	which	 he	 earns,	when	 concluding	 a	 sales	 contract	 on	
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behalf	 of	 his	 principal	 or	 when	 the	 principal	 concludes	 a	 sales	 contract	 with	 a	 customer	

introduced	by	the	agent.	

The	sole	distribution	agreement	has	some	resemblance	with	a	contract	granting	exclusive	agency	

rights;	in	both	contracts	an	area	or	territory	is	defined	where	the	exclusive	trading	rights	are	to	be	

operative.	However	the	sole	distribution	agreement	differs	from	the	exclusive	agency	agreement	

also	 in	 another	 aspect:	 The	 contracts	 which	 are	 concluded	within	 the	 framework	 of	 the	 sole	

distribution	 agreement	 are	 proper	 contracts	 of	 sale	 by	 which	 the	 overseas	 merchant—the	

distributor—buys	in	his	own	name	and	when	he	resells	the	goods	in	his	territory	no	contractual	

bond	is	established	between	the	repurchaser	and	the	exporter.	The	sole	distribution	agreement	

has	thus	a	distinct	advantage	over	the	exclusive	agency	agreement:	the	exporter	is	not	concerned	

with	the	credit	of	a	multitude	of	buyers	in	the	foreign	territory,	but	he	sells	to	one	person	only	

whose	 credit	 and	 commercial	 standing	 is	 well	 known	 to	 him	 or	 is	 at	 least	 relatively	 easily	

ascertainable.	

Question:	Draw	the	lines	indicating	which	person	has	which	contract	with	whom.	

Exporter																																																																Distributor	

																													Sale	contracts		

	

																																																																																Customer	

	

The	 sole	distribution	agreement	 is	 sometimes	described	by	commercial	men	as	 the	grant	of	a	

sales	 licence.	 Legally	 this	 is	 inaccurate	 because	 the	 distribution	 agreement	 provides	 for	 the	

conclusion	of	straightforward	contracts	of	sale	and	not	for	the	grant	of	licences.	
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5.	Branch	Offices	and	Subsidiaries	Abroad	
	

5.1.	Subsidiary	Companies	Abroad	
	

In	many	 situations	 the	 favoured	 form	of	 intensive	 export	marketing	 is	 the	 establishment	 of	 a	

subsidiary	company	in	the	country	to	which	exports	are	directed.	

The	 overseas	 subsidiary	 is	 incorporated	 under	 the	 law	 of	 that	 country.	 It	 possesses	 an	

independent	and	separate	legal	personality	and	enjoys	in	the	country	of	its	incorporation	the	

same	status	as	an	indigenous	trading	corporation.	The	control	of	the	overseas	subsidiary	id	

vested	in	the	parent	firm.	It	is	exercised	by	various	means,	such	as:	

• holding	a	majority	of	shares	in,	

• holding	a	majority	of	the	voting	power	of	the	subsidiary	company,		

• reserving	the	right	to	appoint	the	directors	or	managers	of	the	subsidiary	company.	

Please	note	that	these	examples	are	illustrative	only.		

	

The	overseas	subsidiary	 is	capable	of	entering	 into	the	same	contractual	relations	with	the	

parent	firm	as	can	be	entered	into	by	every	other	enterprise	trading	in	the	overseas	country.		

There	are	several	forms	of	trading	with	whom	the	relation	between	two	enterprises	can	be	

organized	with:		

• It	can	be	organized	by	ordinary	contracts	of	sales.	

• The	parent	firm	may	arrange	a	sole	distribution	agreement	with	the	subsidiary.	

• The	 parent	 firm	 employs	 the	 subsidiary	 as	 its	 commission	 agent	 or	 resident	

representative	abroad.	

The	form	of	a	subsidiary	company	is	particularly	well	suited	when	several	exporters	combine	in	

export	marketing	or	when	an	exporter	associates	with	an	overseas	concern	in	the	production	or	

distribution	of	certain	goods.	In	view	of	the	wide	discretionary	powers	admitted	by	the	company	

laws	of	most	countries,	 it	 is	not	difficult	to	arrange	the	distribution	of	control	in	the	subsidiary.	

Additionally	the	participation	in	its	profits	and	losses	in	harmony	with	the	agreement	between	its	

constituent	members	can	easily	be	established.		
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An	 enterprise	 which	 is	 cash	 rich	 or	 has	 a	 leverage	 facility	may	 consider	 expanding	 its	 export	

potential	 by	 acquiring	 a	 company	 established	 in	 an	 overseas	 country.	 It	 can	 then	 utilise	 the	

marketing	outlets	of	that	company	for	the	distribution	of	its	own	products	and	does	not	need	to	

build	up	a	permanent	representation	from	the	beginning	in	that	market.	

	

5.2.	The	Legal	Distinction	between	Branches	and	Subsidiaries	
	
The	 decisive	 difference	 between	 these	 two	 types	 of	 business	 organisation	 is	 that	 the	

subsidiary	 has	 a	 separate	 and	 independent	 legal	 personality	 in	 the	 overseas	 country,	 in	

which	it	is	incorporated.	A	branch	office	is	merely	a	dependent	subdivision	of	the	exporter	in	

the	overseas	country.	Through	it,	the	exporter	himself	is	present	in	that	country.	

A	subsidiary	which	requires	a	bank	credit	might	be	unable	to	offer	sufficient	security	and	

the	 bank	may	 ask	 for	 a	 guarantee	 by	 the	 parent	 company,	 to	 secure	 the	 debts	 of	 the	

subsidiary.	No	such	guarantee	is	required	in	the	case	of	a	branch	office,	because	its	debts	

are	automatically	those	of	the	head	office.	

	

branch	office	 subsidiary	
	

• is	merely	 a	 dependent	 subdivision	 of	 the	 exporter	 in	
the	overseas	country		
→	the	explorer	himself	has	to	be	present	in	the			
					overseas	country		
	

• its	debts	belong	automatically	to	the	head	office		
	

• has	 a	 separate	 and	 independent	 legal	 personality	 in	
the	overseas	country	

	
	
	
• its	debts	belong	directly	to	the	subsidiary		

	

	

5.3.	The	Choice	between	Branches	and	Subsidiaries	
	
The	 exporter	 who	wishes	 to	 establish	 a	 permanent	 presence	 in	 an	 overseas	 country	 will	 ask	

himself	whether	it	is	more	advantageous	to	establish	a	branch	office	in	that	country	or	to	work	

through	 a	 subsidiary	 incorporated	 there.	 There	 is	 no	 general	 answer	 to	 this	 question	 and	 all	

depends	on	the	circumstances	of	the	individual	case.	Two	considerations	have	to	be	taken	into	

account:	 first,	 whether	 the	 local	 legislation,	 particularly	 relating	 to	 employment,	 companies,	

taxation	and	foreign	investment,	is	more	favourable	to	one	of	these	alternatives;	and	secondly,	
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whether	the	exporter	wishes	to	co-operate	with	local	interests.	In	the	latter	case,	if	he	does	not	

wish	to	adopt	the	form	of	joint	venture	or	another	form	of	joint	export	co-operation,	the	form	of	

a	local	subsidiary	is	preferable,	though	the	exporter	should	aim	at	obtaining	the	control	over	it;	

e.g.	 by	 retaining	 the	majority	 of	 votes.	 But	 even	 if	 he	does	not	 intend	 such	 co-operation,	 the	

preference	may	well	be	for	a	wholly	owned	subsidiary.	

	

6.	Joint	Ventures		
	

Modern	cross-border	business	uses	various	forms	of	combined	trading	as	an	alternative	to	a	full	

take-over	or	merger.	The	characteristics	of	combined	trading	are	that	a	number	of	economically	

independent	 manufacturers	 or	 merchants	 set	 up	 a	 joint	 organisation	 for	 the	 purpose	 of	 co-

ordinating	specified	parts	or	individual	projects	of	their	production	and/or	distribution,	but	retain	

their	liberty	of	action	in	other	respects.	The	cooperation	agreed	upon	between	the	members	of	a	

joint	organisation	may	be	close	or	relatively	loose.		

The	 joint	venture	 is	a	common	undertaking	created	by	 two	or	more	participants	 for	a	 specific	

purpose	of	commercial,	financial	or	technical	nature.	The	common	undertaking	formed	may	be	

carried	on	in	various	legal	forms.	Apart	from	the	common	project	planned	and	executed	as	a	joint	

venture,	 the	 participants	 remain	 separate	 and	 each	 pursues	 his	 own	 commercial	 objects.	 The	

joint	venture	may	be	intended	to	be	of	long	or	limited	duration.	

The	 joint	 venture	 is	 of	 particular	 importance	 in	 the	 trade	 with	 China	 and	 in	 the	 trade	 with	

developing	 countries.	 Most	 of	 these	 countries	 have	 adopted	 special	 legislation,	 aimed	 at	

encouraging	foreign	investment	and,	at	the	same	time,	protecting	their	own	essential	interests.	

This	 legislation	sometimes	grants	 the	 foreign	 investor	 tax	privileges	and	safeguards	his	 right	 to	

transfer	 the	profits	 accrued	 to	him	 from	 the	 joint	 venture	 and	 to	 repatriate	his	 capital.	 These	

benefits	are	given	because	the	countries	expect:	

- that	 investments	are	made	 locally,	 jobs	are	created	and	additional	 that	taxes	are	being	

paid	

- the	foreign	investor	to	know	how	to	transfer	to	the	local	company	and	employees	
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- the	increase	of	international	business	and	exports	of	goods	and	services,	because	of	the	

foreign	investment		

	

6.1.	Legal	Aspects	of	joint	Ventures	

	

It	is	essential	to	distinguish	between	the	agreement	whereby	the	parties	agree	to	enter	into	

a	joint	venture	(i.e.	co-operation	agreement)	and	the	legal	form	which	they	intend	to	give	to	

the	joint	venture.	
	

a)	The	Cooperation	Agreement	
The	cooperation	agreement	defines	the	form	which	the	joint	venture	is	to	take,	the	contributions	

of	the	parties,	their	participation	in	the	profits	and	losses,	the	management	structure	of	the	joint	

venture,	its	termination	and	the	disposal	of	its	assets	after	dissolution.		

If	 in	 a	 joint	 venture	 the	 two	 co-operating	 parties	 hold	 equal	 portions	 of	 the	 venture's	 capital	

(50/50),	a	deadlock	in	the	management	may	ensue	if	they	disagree	on	management	policy.	If		one	

of	the	two	partners	had	only	one	share	more	than	the	other,	there	would	be	no	deadlock.	But	in	

most	 cases,	 both	 parties	 insist	 on	 total	 parity	 of	 the	 shares.	 The	 International	 Chamber	 of	

Commerce	has	devised	 the	 ICC	Rules	 for	 the	Regulation	of	Contractual	Relations	 (1979)	which	

provide	 for	 the	 prompt	 designation	 of	 a	 third	 party	 to	 resolve	 the	 deadlock	 and	 define	 the	

conditions	under	which	he	may	perform	his	task.	

	

b)	Legal	Forms	of	Joint	Ventures	

b.a.)	Equity	Ventures	
The	 characteristic	 of	 this	 form	of	 venture	 is	 that	 the	 common	object	 is	 carried	 out	 in	 a	

corporate	 form:	 A	 new	 company	 is	 formed	 and	 the	 partners	 hold	 shares	 in	 the	 new	

company.	This	form	of	the	joint	venture	should	be	as	flexible	as	possible.	Often	the	parties	

will	choose	the	form	of	a	private	 limited	company	and	their	 interest	 in	the	 joint	venture	

will	be	determined	by	their	equity	shareholding.	But	other	possibilities	exist	which	have	to	

be	carefully	explored	and	adapted	to	the	purpose	of	the	joint	venture.	

	



 15 

b.b.)	Contractual	Ventures	
In	this	type	a	corporate	structure	is	not	used	as	the	vehicle	for	the	joint	enterprise	and	the	parties	

rely	only	on	their	contractual	arrangements.		

Example:	 A	 steel	 producer	 wishes	 to	 secure	 a	 steady	 supply	 of	 iron	 ore	 required	 for	 the	

production	of	his	goods.	The	mineral	is	in	plentiful	supply	in	an	undeveloped	region	of	country	B,	

where	considerable	investments	need	to	be	made	into	the	infrastructure	needed	for	the	mining.	

The	government	of	B	undertakes	 to	 finance	mining	operations	of	 the	mineral	 in	 the	 region	 in	

question	in	consideration	of	a	long-term	purchase	contract	of	the	mineral	by	the	steel	producer.	

The	 purchase	 contract	 defines	 all	 the	 essentials	 of	 the	 relationship:	 the	 amount	 of	 the	

investments	to	be	made	by	the	government	of	B,	 the	amounts	of	 iron	ore	to	be	purchased	at	

which	price	by	the	steel	producer	etc.	

	

7.	Licensing	and	Franchising	
	

Licensing	and	franchising	agreements	are	very	different	from	sole	distribution	agreements.	By	a	

licensing	agreement	the	owner	of	an	 intellectual	property	right	authorises	another	person,	the	

licensee,	to	use	that	right,	subject	to	certain	conditions.	The	intellectual	property	right	may	be	a	

patent,	trade	mark,	(unregistered)	business	name	or	a	particular	business	method.		

A	 franchise	 agreement	 is	 a	 contract	whereby	 the	 franchisor	 grants	 the	 franchisee	a	 licence	 to	

carry	on	a	particular	business	under	a	name	belonging	to	the	franchisor	and	to	make	use	of	his	

business	methods,	which	the	franchisor	communicates	to	the	franchisee.	Normally	the	franchisor	

is	entitled	under	this	agreement	to	exercise	a	strict	degree	of	control	over	the	franchised	business	

during	the	period	of	the	licence.	
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8.	Sample	Exam	Questions	
	

1.1 Question		

One	main	difference	between	a	branch	and	a	subsidiary	is	that	

q the	branch	is	legally	independent	from	the	parent	company.	

q the	subsidiary	is	merely	a	dependent	subdivision	of	the	parent	company.		

q the	branch	is	legally	an	integral	part	of	the	parent	company	whereas	the	subsidiary	is	a	separate	
legal	personality.		

	

1.2 Question		

The	agent	representing	the	seller	in	a	foreign	country	carries	the	risk	

q that	the	buyer	will	not	pay	the	goods	delivered.	

q of	liability	towards	the	buyer,	if	the	goods	delivered	are	defective	or	not	fit	for	purpose.	

q of	not	earning	commissions	if	no	goods	are	sold.	
	

	

2.		 						Case:	Mueller	AG	in	Brazil			

Mueller AG of Olten, Switzerland, manufactures elevators for high-rise buildings. They would 
like to sell the elevators in Brazil. They ask you for your reasoned advice on how they should 
proceed to market them. The criteria for them are: 

- low costs for setting up local marketing 

- low commercial risk in case of failure to enter the market 

- low liability risk should the elevators be defective and damage Brazilian citizens 

- lack of own expertise of the Brazilian market 

- technical service and maintenance of the elevators delivered must be on high level. 

 

What kind of marketing organisation do you recommend to Mueller AG and why? What are 
the advantages and disadvantages of your recommendation in this case? 

 
3.	 	 Case:	Alltours	Travel	“Agency”		

Mr. and Mrs. Meier book a “Florida Holiday Package” with the “Alltours” travel agency, 
comprising the flights with Swiss Airlines from Zurich to Miami and back, a rental car from 
Hertz for two weeks and rooms in Hilton hotels in different cities. “Alltours” has a sign at the 
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entrance reading “Official Swiss Agent”. Mr. and Mrs. Meier have received vouchers with 
“Alltours’” name, address and logo on it that are taken by Swiss, Hertz and the Hilton hotels.   

The journey turns out to be a disappointment for Mr. and Mrs. Meier, the flight was delayed 
by 12 hours due to “technical problems”, the car was not the Chevrolet Corvette they had 
chosen and in one hotel they were told that no reservation hat been made and the hotel was 
fully booked. Back in Switzerland, Mr. and Mrs. Meier decide to claim damages.  

 

Discuss who could be liable to them for which cause.  

 
	

9.	Additional	Materials:	
	

Annex:	

- Sales	Agency	Agreement	

- Authorized	Dealer	Agreement	

	

Please	discuss:	

- Who	are	the	parties	in	these	contracts?	

- Who	assumes	which	obligations?	What	are	the	roles	of	the	parties?	


